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Introduction 

Citizens,  leaders,  advocacy  groups,  and  communities  are  increasingly  concerned  with  issues 
related  to  economic  development,  environmental  protection,  and  other  public  policy  issues. 
While  priorities  vary  from  one  situation  to  another,  many  people  representing  diverse 
viewpoints  find  it  difficult  to  resolve  public  issues  using  only  traditional  ways  of  doing 
business. 

The  days  when  a  handful  of  people,  often  from  one  sector  of  society,  could  determine  and  act 
on  a  solution  are  gone.  When  a  few  decision  makers  try  to  sell  their  solution,  the 
consequences  are  often  no  action,  or  worse,  a  new  round  of  controversy. 

In  response  to  this  emerging  gridlock  at  local,  state,  regional,  and  national  levels,  the  Montana 
Consensus  Council  has  prepared  this  guide  to  introduce  the  philosophy  and  techniques  of 
resolving  public  policy  disputes  through  consensus  processes.  It  should  be  emphasized  right 
up  front  that  consensus  processes  are  not  a  substitute  for  legislative,  administrative,  or  judicial 
arenas  for  making  public  decisions.  Nor  are  consensus  processes  a  substitute  for  public 
involvement  processes.  Rather,  consensus  processes,  when  appropriately  used,  are  designed  to 
supplement  these  other  methods  for  making  public  decisions  and  resolving  public  disputes. 

The  ideas  and  techniques  presented  here  are  not  designed  to  make  people  experts  in 
negotiation,  facilitation,  or  mediation.  The  intent  of  this  guide  is  to  present  a  framework  for 
understanding  where  consensus  processes  fit  into  the  menu  of  arenas  for  resolving  public 
disputes,  knowing  when  to  use  consensus  processes,  and  how  to  design  and  manage  a 
successful  consensus  building  process.  I  have  relied  heavily  on  the  work  of  other  practitioners 
and  scholars;  very  little  of  the  material  presented  here  is  original. 

The  guide  answers  the  following  common  questions  related  to  consensus  processes: 

Why  do  we  have  so  many  public  disputes? 

What  are  the  causes  or  sources  of  public  disputes? 

Why  can't  conventional  approaches  to  public  decision  making  -  including  legislative, 

administrative,  and  judicial  arenas  -adequately  resolve  public  disputes? 

How  do  consensus  approaches  differ  from  conventional  approaches? 

What  are  the  advantages  and  limitations  of  consensus  approaches? 

What  types  of  issues  and  disputes  have  been  resolved  through  consensus  building? 

How  do  you  evaluate  the  success  of  a  consensus  process? 

What  is  the  role  of  a  facilitator  or  mediator? 

When  is  a  consensus  process  appropriate? 

What  are  the  key  ingredients  or  principles  for  a  successful  consensus  process? 

How  do  you  design  a  successful  consensus  building  process? 

What  are  the  steps  in  a  consensus  building  process? 

How  do  you  resolve  disputes  over  scientific  or  technical  information? 

How  do  you  ensure  that  agreements  are  implemented? 

How  do  you  deal  with  situations  characterized  by  recurring  disputes? 
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Characteristics  of  Public  Disputes 

Before  developing  a  conceptual  framework  for  resolving  public  disputes,  it  is  important  to 
understand  the  characteristics  of  such  disputes.  Most  public  disputes  have  the  following 
characteristics. 


People 


multiple  stakeholders  -  individuals  and  groups 

parties  may  have  strong  ideological  bases 

multiple  jurisdictions/fragmentation  of  responsibilities 

parties  vary  in  degree  of  organization 

degree  of  accountability  may  vary 

different  organizations  have  different  ways  of  making  decisions 

different  forms  of  power 

technical  expertise  may  vary  dramatically 

new  parties  may  emerge  during  a  conflict 

the  value  of  long-term  relationships  may  be  valued  differently 


Procedures 


no  acceptable  forum  to  resolve  disputes 

multiple  competing  procedures  and  mandates 

public  involvement  often  means  "public  reaction" 

decisions  are  made,  but  problems  are  rarely  resolved 

multiple  opportunities  for  appeal  lead  to  recurring  disputes 

government  rules,  procedures,  and  policies  may  influence  process 
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Substance 


information  is  often  complex,  incomplete,  and  contradictory 

long-term  impacts  may  be  uncertain 

social,  economic,  and  environmental  impacts  may  be  irreversible 

interpretation  of  data  may  conflict 

one  issue  is  often  connected  to  other  issues 

the  solution  to  one  issue  may  generate  a  dispute  on  another  issue 
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The  Outcomes  of  Conflict 

We  often  view  conflict  as  bad;  something  to  be  avoided.  Indeed,  conflict  often  does  result  in 
negative  outcomes  that  should  be  avoided,  including: 

•  damaged  or  destroyed  relationships; 

•  physical  or  psychological  harm; 

•  the  loss  or  waste  of  human  and  natural  resources;  and 

•  the  erosion  of  communities. 

However,  conflict  can  also  have  positive  outcomes  —  it  can  catalyze: 

communication; 

understanding; 

problem  solving; 

positive  social  change;  and 

precedents  or  models  of  public  problem  solving. 

In  order  to  minimize  the  negative  outcomes  of  conflict  and  to  maximize  the  positive 
outcomes,  it  is  necessary  to  explore  the  sources  of  conflict  and  alternative  mechanisms  for 
responding  to  public  issues. 
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Sources  of  Public  Disputes 

Negative  Relationships 

Some  public  disputes  emerge  because  of  historic  tension,  lack  of  trust,  and/or  misperceptions 
among  different  groups.  These  negative  relationships  often  prevent  the  affected  parties  from 
focusing  on  substantive  issues  and  their  real  interests  because  they  see  the  opposition  as 
inherently  suspect.  Negative  relationships  can  often  be  healed  by  providing  the  affected 
parties  a  low-risk  opportunity  to  begin  developing  trust  and  understanding. 

Problems  with  Data 

One  of  the  greatest  sources  of  conflict  in  the  public  arena  is  data  —  including  legal  merits  or 
principles,  scientific  and  technical  information,  and  public  opinion.  Many  situations  are 
characterized  by  the  lack  of  information,  misinformation,  different  views  on  what  information 
is  relevant,  different  procedures  for  assessing  data,  and  different  interpretations  of  data.  The 
problems  related  to  data  increase  when  the  issues  involve  questions  of  risk,  uncertainty,  and 
predictions  about  the  future. 

Competing  Values 

Many  public  disputes  emerge  because  individuals  and  groups  believe  that  mutually  exclusive 
values  are  at  stake  —  fundamental  ideological  beliefs  about  how  the  world  "ought  to  be." 
While  values  are  always  a  factor  in  public  disputes,  it  is  often  possible  to  set  aside  differences 
in  values  and  reframe  the  issues  to  focus  on  what  the  parties  need.  If  the  issues  cannot  be 
reframed  to  focus  on  the  "interests"  of  the  parties,  it  may  be  difficult,  if  not  impossible,  to 
constructively  resolve  the  dispute. 

Clash  of  Interests 

Perhaps  the  majority  of  public  disputes  are  based  on  a  clash  of  interests.  Interest-based 
conflicts  occur  over  substantive  issues  (e.g.,  the  allocation  of  human  and  natural  resources), 
procedural  issues  (e.g.,  the  way  a  dispute  will  be  resolved),  and  psychological  issues  (e.g., 
perceptions  of  trust,  fairness,  and  respect).  To  resolve  interest-based  disputes,  all  affected 
parties  must  have  a  significant  number  of  their  interests  addressed  and/or  satisfied  in  each  of 
these  three  areas. 
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Structural  Factors 

Some  public  disputes  arise  because  of  various  structural  factors,  such  as  institutional 
procedures;  time  constraints;  unequal  control  of  power,  authority,  or  resources;  role 
definitions;  how  a  situation  is  set-up;  and  geographic  and  physical  relationships. 

This  typology  of  conflict  provides  a  useful  analytical  tool  for  evaluating  disputes,  identifying 
their  source,  and  understanding  the  behavior  of  the  disputing  parties.  By  examining  a  conflict 
in  light  of  the  five  categories  outlined  above,  we  can  begin  to  determine  the  nature  of  the 
dispute  and  to  design  an  appropriate  strategy  for  resolution. 
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Approaches  to  Resolving  Public  Disputes 

There  are  three  basic  approaches  to  making  public  decisioi\s  ar\d  resolving  public  disputes: 

•  Allow  someone  else  to  make  the  decision  (third-party  decisionmaking); 

•  Consult  with  those  affected  (public  involvement);  and 

•  Allow  those  affected  to  decide  (collaborative  or  consensus  decisionmaking). 

In  third-party  decisionmaking,  someone  other  than  the  affeaed  parties  (i.e.,  a  "third 
party")  decides  how  to  resolve  a  disagreement.  Third  party  decisionmaking  includes  the 
conventional  approaches  of  resolving  public  disputes  —  legislatures,  executives  agencies,  and 
the  courts.  It  also  includes  several  additional  decisionmaking  procedures,  such  as  arbitration, 
mini  trials,  and  settlement  conferences.  Some  of  these  more  innovative  procedures  can  be 
either  binding  or  nonbinding  (i.e.,  advisory)  on  the  affected  parties. 

In  public  involvement,  public  or  private  organizations  often  inform  and  educate  citizens, 
and  then  seek  their  input  and  advice.  Although  citizens  are  often  encouraged  to  provide 
constructive  criticism  and  offer  alternative  solutions,  it  is  rarely  clear  what  happens  to  this 
input.  Whether  or  not  action  is  taken  on  the  suggestions  of  the  public  is  up  to  the  authorities 
in  charge.  In  short,  public  involvement  often  devolves  into  public  reaction. 

In  collaborative  decisionmaking,  by  contrast,  the  role  of  the  affected  parties  in  processing 
the  multiple  inputs  and  making  decisions  is  much  more  direct.  Issues  that  one  party  raises  are 
acted  upon  by  all  the  participating  interests.  Data  are  acquired  and  analyzed  and  trade-offs 
made  with  the  direct  participation  of  all  interested  parties.  Alternatives  are  developed  and 
evaluated  collaboratively.  Finally,  by  participating  in  the  process  from  the  very  beginning, 
affected  interests  can  become  involved  in  implementing  whatever  decision  is  reached,  thereby 
expanding  its  influence  on  a  particular  issue. 

The  essence  of  collaborative  decisionmaking  is  to  reconcile  the  interests  of  the  affected  parties. 
Interests  are  needs,  desires,  concerns,  and  fears  —  the  tangible  items  that  underlie  people's 
positions  (the  items  they  want).  Reconciling  interests  is  not  easy.  It  involves  probing  and 
examining  concerns,  devising  creative  solutions,  and  making  trade-offs  and  concessions  among 
competing  interests.  The  most  common  procedure  for  doing  this  is  negotiation,  the  act  of 
back-and-forth  communication  intended  to  reach  agreement.  In  many  situations,  the  parties 
may  rely  on  the  assistance  of  an  impartial  third  party.  In  some  cases,  the  parties  may  seek 
procedural  assistance,  while  in  other  cases  they  may  seek  substantive  assistance. 
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Collaborative  Decisionmaking  (Consensus) 

Collaborative  decisionmaking  includes  both  unassisted  and  assisted  processes. 

Within  the  context  of  unassisted  decisionmaking,  we  have  negotiation,  information  sharing, 
and  joint  factfinding.  Within  the  context  of  assisted  decisionmaking,  we  have  both  procedural 
and  substantive  assistance. 

Before  explaining  these  different  forms  of  collaborative  decisionmaking,  let  us  consider  the 
different  objectives  of  collaborative  problem  solving. 

Objectives  of  Collaborative  Problem  Solving 

The  objectives  of  collaborative  problem  solving  may  be: 

To  exchange  information,  improve  communication,  and  facilitate  education  among 
people  with  diverse  viewpoint. 

To  identify  issues,  concerns,  and  interests. 

To  develop  options. 

To  develop  recommendations. 

To  seek  agreement. 

Unassisted  Decisionmaking 

Negotiation 

The  core  of  all  collaborative  decisionmaking  processes,  whether  assisted  or  unassisted,  is 
negotiation.  Negotiation  is  when  two  or  more  parties  who  have  a  perceived  or  actual  conflict 
of  interest  voluntarily  come  together  to  educate  each  other  about  their  needs  and  interests, 
exchange  specific  resources,  and  attempt  to  resolve  their  differences  through  face-to-face 
bargaining. 
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Information  Sharing 

As  explained  earlier,  many  public  disputes  often  revolve  around  disagreements  over  data, 
which  can  be  characterized  by: 

•  lack  of  information 

•  different  views  about  the  nature  and  scope  of  the  problem  and  what  information  may 
be  relevant 

•  different  approaches  and  criteria  for  collecting  and  analyzing  the  data 

•  the  adequacy  of  available  evidence 

•  competing  interpretations  of  what  the  data  mean 

In  adversarial  forums  for  resolving  disputes,  information  is  power  and  therefore  commonly 
withheld  from  competing  parties.  However,  collaborative  approaches  create  an  atmosphere 
where  the  sharing  of  information  is  not  only  encouraged,  but  creates  new  possibilities  for 
finding  common  ground. 

Moreover,  in  collaborative  processes,  any  effort  to  suppress  information  carries  with  it  the 
possibility  of  being  discovered,  resulting  in  a  subsequent  loss  of  credibility. 

The  process  of  sharing  information,  which  does  not  require  the  assistance  of  an  impartial  third 
party,  is  one  of  the  most  obvious  and  simple  procedures  for  resolving  disputes  over  data. 


Joint  Factfinding 

Another  way  to  resolve  substantive  disputes  is  for  the  affected  interests  to  jointly  frame  the 
questions,  specify  the  method  of  inquiry,  select  the  researchers,  and  monitor  the  work, 
injecting  their  concerns  at  every  appropriate  point.  Once  again,  an  impartial  third  party  is  not 
needed  for  this  procedure. 

If  the  parties  to  a  dispute  make  these  decisions  collectively  and  debate  the  possible 
alternatives  before  an  analysis  is  completed,  they  are  less  likely  to  reject  the  findings  that 
emerge.  Their  understanding  of  the  technical  issues  is  also  likely  to  improve  through  such  an  " 
exercise. 
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Types  of  Procedural  Assistance 

Coaching,  Training,  and  Team  Building 

The  most  basic  form  of  procedural  assistance  is  to  improve  the  ability  of  disputing  parties  to 
resolve  their  differences.  Third  parties  can  provide  several  types  of  assistance  with  this 
objective  in  mind.  Coaching  is  often  appropriate  for  a  small  number  of  parties  who  are  about 
to  enter  a  negotiation  or  a  particularly  contentious  series  of  meetings.  Training  courses  in 
collaborative  problem  solving,  communication,  and  negotiation  are  useful  when  diverse 
interests  are  trying  to  work  together.  Ongoing  work  groups  may  benefit  from  a  team  building 
process  when  there  are  problems  with  working  relationships. 

Consultation  and  Conflict  Assessment 

Third  parties  are  often  used  to  help  assess  a  conflict  situation  and  determine  an  appropriate 
course  of  action.  During  the  consultation  process,  the  third  party  gathers  and  analyzes 
information  about  the  problem  to  help  sort  out  the  issues,  evaluates  the  effectiveness  of 
conventional  dispute  resolution  procedures,  and  identifies  possible  alternatives  for  resolving 
the  problem.  In  some  cases,  the  process  of  systematically  assessing  the  conflict  situation  may 
lead  to  consensus.  In  most  cases,  however,  assessment  is  only  the  first  step. 

Process  Design 

Based  on  an  assessment  of  the  conflict  situation,  a  third  party  may  help  the  participants 
design  an  appropriate  process  to  address  the  issues  in  dispute.  Once  the  process  is  designed,  it 
may  be  carried  out  without  further  assistance  from  a  third  party  depending  on  the  group's 
problem  solving  knowledge  and  experience  and  the  complexity  of  the  issues.  If  the  group  does 
not  have  that  type  of  background  and  experience,  a  "facilitator"  or  "mediator"  may  be  needed 
to  manage  the  process. 

Facilitation 

Facilitation  is  the  use  of  a  third  party  who  is  impartial  toward  the  issues  being  discussed.  A 
facilitator  provides  procedural  assistance  to  group  participants.  He/she  may  enhance 
information  exchange  and  promote  effective  decisionmaking.  The  facilitator  may  or  may  not 
be  a  member  of  the  group  involved  in  the  discussions.  The  facilitator  has  no  decisionmaking 
power. 
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Mediation 

Mediation  is  an  extension  of  facilitation  where  the  neutral  third  party  meets  privately  and 
confidentially  with  the  disputants  in  an  effort  to  identify  opportunities  and  obstacles  to  a 
negotiated  settlement.  The  mediator  may  shuttle  back  and  forth  between  the  parties,  carrying 
messages  and  clarifying  needs  and  interests. 


Systems  Design 

In  many  situations,  there  is  a  need  to  resolve  not  just  a  single  dispute,  but  the  stream  of 
disputes  that  often  chararterize  public  policy.  A  third  party  can  help  design  a  dispute 
resolution  system  to  address  ongoing,  recurring  dispute  situations. 

In  cases  where  data  is  a  problem,  what  the  parties  may  need  is  a  means  to  get  a  better  handle 
on  what  is  relevant  and  what  variables  need  to  be  considered  for  the  dispute  to  be  resolved. 
Substantive  assistance  involves  the  use  of  a  third  party  to  help  collect,  assess,  manage,  and  /or 
design  and  facilitate  a  procedure  by  which  relevant  data  can  be  presented  in  a  manner  that  is 
useful  to  the  parties. 


Types  of  Substantive  Assistance 

Independent  Factfinder 

When  the  parties  are  unable  to  resolve  substantive  disputes,  it  is  often  useful  to  consult  an 
impartial  substantive  expert.  An  independent  factfinder  can  be  selected  by  the  affected 
interests  and  authorized  to  investigate  the  issues  in  dispute  and  to  come  up  with  either: 

•  A  "situation  assessment"  —  a  document  which  organizes  and  describes  the  issues, 
interests,  potential  settlement  options,  and  possible  procedures  to  resolve  the  dispute; 
or 

•  A  specific  "procedural  or  substantive  recommendation"  as  to  how  the  dispute  might  be 
settled.  This  recommendation  may  be  binding  or  nonbinding,  depending  on  the 
authority  given  to  the  factfinder  by  the  affected  interests. 

The  rationale  behind  an  independent  factfinder  is  the  expectation  that  the  opinion  of  a 
trusted  and  impartial  neutral  will  carry  weight  with  the  disputants  and  members  of  the  public. 
If  the  factfinders'  assessment  or  recommendation  is  accepted  by  the  parties,  they  may  move 
forward  to  reach  agreement.  If  the  recommendation  is  not  accepted,  the  data  will  have  been 
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collected  and  organized  in  a  fashion  that  will  facilitate  further  collaborative  efforts  or  be 
available  for  use  in  later  adversarial  proceedings. 


Technical  Advisory  Boards  and  Dispute  Panels 

The  basic  idea  of  an  independent  factfinder  has  been  adapted  to  technical  advisory  boards 
and  dispute  panels.  In  these  procedures,  one  or  more  impartial  third  paries  help  clarify 
misperceptions,  fill  in  gaps  of  information,  or  resolve  difference  over  data.  As  mentioned 
above,  their  findings  may  be  either  binding  or  nonbinding. 
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Public  Involvement 

Government  agencies  and  public  decision  makers  often  rely  on  public  involvement  processes 
to: 

1 .  Inform  and  Educate  citizens  about  a  proposed  action  or  decision;  and/or 

2.  Seek  the  Input  and  Advice  of  citizens  on  a  proposed  action  or  decision. 

What  Motivates  an  Agency  to  Consult  the  Public?  ^ 

•  Legal  Requirement:  Often  an  agency  is  required  by  law  to  consult  the  public  in  the 
process  of  making  decisions. 

•  To  Avoid  Trouble  Later:  Sometimes  an  agency  undertakes  public  involvement 
activities  to  defend  themselves  from  attacks  claiming  that  the  decisionmakers  did  not 
consult  the  public. 

•  To  Get  a  Better  Product:  More  and  more  agencies  are  realizing  that  they  usually  end 
up  with  a  better  product  if  they  include  some  type  of  public  involvement  in  their 
decisionmaking  process.  The  agency  may  learn  important  information  from  citizens  that  are 
more  familiar  with  the  topic  than  the  agency  staff,  thereby  creating  a  mutual  understanding  of  the 
issue.   The  public  may  also  contribute  new  ideas,  even  solutions,  to  the  problems  faced  by  the 
agency. 

•  Because  it  is  the  Smart  Thing:  An  agency  may  want  to  involve  the  public  to  build 
support  for  its  proposed  action  or  decision.  If  the  decision  needs  to  go  through  the 
political  process,  it  is  often  very  useful  to  have  some  public  ownership. 

•  Because  it  is  the  Right  Thing:  Sometimes  an  agency  will  seek  public  involvement 
because  it  they  believe  it  is  the  right  way  to  do  business.  Involving  individuals  and 
groups  affected  by  a  decision  often  results  in  better  informed,  more  creative,  and 
lasting  solutions  to  complex  public  problems. 


^  This  and  the  next  three  sections  are  adapted  from  Lucy  Moore,  Western 

Network. 
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What  Does  the  Public  Want  in  a  Public  Involvement  Process? 

•  Information:  The  public  wants  to  learn  as  much  as  possible  about  the  substance  of  the 
proposal  or  decision. 

•  A  Clear  Role:  The  public  wants  the  agency  to  be  absolutely  clear  about  the  role  of  the 
public  in  the  decisionmaking  process.  The  agency  must  clarify  its  expectations  as  well 
as  the  constraints  it  faces  in  terms  of  public  involvement. 

•  A  Significant  Role:  The  public  wants  to  influence  the  decision  to  whatever  degree  is 
possible. 

•  A  Better  Understanding  of  How  Things  Work:  The  public  wants  to  learn  all  it  can 
about  how  the  government  makes  decisions,  and  where  the  key  points  are  for 
influencing  the  decision. 

•  Respect:  The  public  wants  agencies  and  decisionmakers  to  respect  their  needs, 
interests,  and  viewpoints. 

•  Other  Agendas:  The  public  will  almost  always  come  with  other  agendas  not  related  to 
the  proposal  or  decision.  They  may  apply  what  they  learn  from  one  process  to 
improve  their  ability  to  influence  another  decisionmaking  process. 


Why  Does  the  Public  Choose  Not  to  Participate? 

•  It  Seems  Like  a  Waste  of  Time:  Many  public  involvement  activities  seem  to  be  - 
and  may  be  ~  insincere.  While  the  agency  is  going  through  the  motions,  it  may  have 
already  made  up  its  mind.  Even  when  the  agency  seeks  the  input  and  advice  of 
citizens,  the  rationale  for  the  agency's  decision,  and  how  the  interests  of  the  public  are 
incorporated,  is  often  a  mystery. 

•  Participation  Conflicts  with  Another  Strategy:  If  one  or  more  members  of  the 
public  want  to  protest  the  project,  they  may  boycott  the  public  involvement  process. 
Such  actors  may  have  other  legal  or  political  strategies  for  influencing  the  outcomes  of 
the  process. 

•  They  Are  Not  Aware  of  the  Activities:  Many  times  the  public  is  not  adequately 
aware  of  the  opportunity  to  participate  in  a  public  decision  making  process.  In  some 
cases,  only  a  limited  segment  of  the  public  is  aware  of  the  opportunity,  which  may  bias 
the  results  of  the  public  involvement  process. 
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They  Are  Apathetic:  Many  people  are  busy.  Others  are  lazy.  Whatever  the  reason,  it 
is  often  difficult  for  the  public  to  be  actively  involved  in  a  public  involvement  process 
when  they  have  other  priorities. 


When  Shotild  the  Public  Be  Involved? 

•  When  the  Project  is  Their  Idea:  Sometimes  the  public  takes  the  lead  in  defining  an 
issue  and  seeking  its  resolution.  This  situation  is  ideal  ~  it  illustrates  the  interest  and 
ownership  of  the  public,  and  suggests  that  they  are  willing  to  help  define  the  right 
process  to  improve  the  situation. 

•  To  Design  the  Public  Involvement  Process:  The  public  is  in  the  best  position  to 
know  what  type  of  public  involvement  process  will  best  meet  their  needs  and 
expectations. 

•  To  Develop  and  Evaluate  Ideas:  The  public  is  often  asked  to  participate  on  advisory 
councils,  task  forces,  and  other  committees  to  develop  and  evaluate  ideas  related  to  a 
public  issue.  This  approach  builds  a  common  understanding  of  the  issue  and  may 
foster  a  sense  of  ownership. 

•  To  Review  a  Proposal  or  Document:  Sometimes  the  public  does  not  enter  the 
process  until  a  proposal  is  made  and  a  document  is  produced.  This  is  probably  the  worst 
case  scenario  because  the  public  does  not  have  any  understanding  or  ownership  of  the  proposal. 
The  integrity  of  the  responsible  agency  is  often  questioned  under  this  scenario. 


How  To  Design  an  Effective  Public  Involvement  Strategy  ^ 

1.         Does  the  public  need  to  be  involved?  Public  involvement  may  be  needed  when: 

*  The  decision  will  have  a  significant  impact. 

*  The  decision  will  affect  some  people  more  than  others. 

*  The  decision  will  impact  a  vested  interest  or  use. 

*  The  decision  involves  a  subject  which  is  already  controversial. 

*  The  decision  will  need  support  for  implementation. 


^  Adapted  from  James  L.  Creighton,  Involving  Citizens  in  Community  Decision 

Making  (Program  for  Community  Problem  Solving,  1992). 
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If  you're  not  sure: 

*  Check  with  others  who  have  worked  on  similar  issues. 

*  Ask  the  stakeholders. 

*  Conduct  focus  groups. 
Design  checkpoints. 


* 


Who  is  "the  public?" 

•  Identify  specific  people  and  organizations  that  may  have  an  interest  in  the 
project  or  decision. 

What  is  the  goal  of  the  public  involvement  process?  What  role  should  the  public  play 
in  this  project  or  decision?  What  do  you  hope  to  accomplish  with  public  involvement? 

•  Help  define  the  issue? 

•  Provide  information? 

•  Develop  and  evaluate  potential  solutions? 

•  Generate  support? 

Who  should  determine  what  role  the  public  should  play?  How  will  the  participants 
benefit  from  the  public  involvement  process? 


* 


The  public. 

The  agency  or  decisionmaker. 

*  The  public  and  the  agency. 

How  will  decisions  be  made?  What  role  does  the  public  play  in  the  decisionmaking 
process? 

■*  Will  the  agency  retain  exclusive  authority  to  make  the  final  decision? 

*  Will  the  public  be  allowed  to  participate  in  the  decisionmaking  process? 

*  Are  there  any  constraints  that  limit  the  ability  of  the  public  to  participate  in  the 
decisionmaking  process  (e.g.,  the  Federal  Advisory  Committee  Act)? 

What  methods  or  processes  should  be  used  to  involve  the  public? 

In  short,  the  type  of  public  involvement  process  should  be  dictated  by  the  objectives  of 
the  agency  and  the  level  of  controversy. 
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Common  techniques  include: 


*  surveys  and  questionnaires 

*  one-on-one  interviews 

*  focus  groups 

*  open  houses 
advisory  councils  and  task  forces 


m 


8.  How  will  the  public  be  provided  with  the  resources  necessary  to  meaningfully 
participate  in  the  public  involvement  process? 

9.  How  will  you  provide  for  ongoing  public  involvement  throughout  the  life  of  a  project 
or  program? 

10.  If  you  conclude  that  the  most  effective  public  involvement  strategy  is  to  involve  the 
public  as  early  as  possible  to  build  understanding  and  agreement  on  a  decision  or 
proposal,  j/OM  may  want  to  review  the  principles  of  building  agreement  presented  in  the  Module 
on  Principles  and  Concepts. 

1 1 .  How  will  the  effectiveness  of  the  public  involvement  process  be  monitored  and 
evaluated? 
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Core  Values  for  the  Practice  of  Public  Participation  ^ 

1.  The  public  should  have  a  say  in  decisions  about  actions  that  affect  their  lives. 

2.  Public  participation  includes  the  promise  that  the  public's  contribution  will  influence 
the  decision. 

3.  The  public  participation  process  communicates  the  interests  and  meets  the  process 
needs  of  all  participants. 

4.  The  public  participation  process  seeks  out  and  facilitates  the  involvement  of  those 
potentially  affected. 

5.  The  public  participation  process  involves  participants  in  defining  how  they  participate. 

6.  The  public  participation  process  communicates  to  participants  how  their  input  affected 
the  decision. 

7.  The  public  participation  process  provides  participants  with  the  information  they  need 
to  participate  in  a  meaningful  way. 


Developed  by  the  International  Association  for  Public  Participation,  1997. 
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Third  Party  Decisionmaking 


Public  decisionmaking  processes  that  rely  on  a  third  party  can  be  characterized  into  one  of 
two  categories:  (1)  determine  who  is  more  powerful;  (2)  determine  who  is  right. 


Determine  Who  is  More  Powerful 

One  approach  to  resolving  public  disputes  is  to  determine  who  is  more  powerful.  Power  is 
simply  the  ability  to  coerce  someone  to  do  something  they  would  otherwise  not  do.  In  general, 
the  defining  principle  of  most  power-based  procedures  is  "majority  rules."  Utilizing  power 
typically  means  imposing  costs  and  decisions  upon  others.  Power  based  dispute  resolution 
procedures  include: 

•  Voting/Elections; 

•  Citizen  initiatives; 

•  Legislature;  and 

•  Lobbying. 

Determine  Who  is  Right 

Another  approach  to  resolving  public  disputes  is  to  rely  on  some  independent,  legitimate,  and 
fair  standard  to  determine  who  is  right.  Some  rights  are  formalized  in  law  or  contract.  Other 
rights  are  socially  accepted  standards  of  behavior,  such  as  reciprocity,  precedent,  equality,  and 
seniority.  Rights,  however,  are  rarely  as  clear  as  they  may  seem.  There  are  often  different,  and 
sometimes  contradictory,  standards  that  apply.  Rights  procedures  include  administrative 
hearings,  adjudication,  and  judicial  proceedings. 

In  addition  to  the  conventional  approaches  for  determining  who  is  right,  several  innovative 
techniques  have  emerged  to  help  disputants  resolve  their  differences. 
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Arbitration 

Arbitration  is  the  intervention  into  a  dispute  of  an  independent,  impartial  third  party  who  is 
given  the  authority  by  the  parties  to  make  a  decision  on  how  the  conflict  vnW  be  settled. 
Arbitration  may  be  binding  or  nonbinding. 


Med-Arb 

Med-Arb  is  a  variation  of  the  arbitration  procedure.  In  med-arb,  the  impartial  third  party  is 
authorized  by  the  disputing  parties  to  mediate  their  dispute  until  a  deadlock  arises.  To  break 
the  impasse,  the  third  party  is  authorized  by  the  disputants  to  make  a  decision  and  render  a 
binding  opinion.  While  this  procedure  results  in  a  binding  decision,  it  blends  procedural 
assistance  with  third  party  decisionmaking  —  which  may  be  dangerous. 


Mediation-then-Arbitration 

This  procedure  is  similar  to  med-arb,  except  that  the  roles  are  divided  between  two  people.  A 
mediator  works  with  the  parties  first,  and  if  they  fail  to  settle,  the  case  is  turned  over  to 
another  person  to  arbitrate  and  arrive  at  a  binding  decision.  This  procedure  responds  to  the 
inherent  dangers  of  med-arb. 


Summary  Jury  Trial 

The  summary  jury  trial  is  designed  to  discourage  unnecessary  litigation  by  providing 
disputants  with  a  preview  of  the  likely  outcome  of  a  future  jury  trial.  This  abbreviated  jury 
trial  is  conducted  by  the  court,  draws  on  the  same  jury  pool  used  in  actual  trials,  exposes 
jurors  to  the  same  arguments  and  evidence,  and  requires  the  jurors  to  retire,  deliberate,  and 
make  a  decision  as  in  a  real  trial.  Unlike  real  trials,  however,  summary  jury  trials  generally 
take  less  than  one  day,  result  in  a  non-binding  recommendation,  and  allow  time  between  tlie 
summary  process  and  the  real  trial  for  the  parties  to  reconsider  going  to  trial. 


Mini-trials 

Mini-trials  are  a  settlement  procedure  which  involves  ( 1 )  a  summary  presentation  of  the  case 
by  lawyers  for  each  side  before  the  key  decision  makers  for  each  side;  (2)  facilitation  of  the 
process  by  a  neutral  third  party  who  may,  at  the  request  of  the  parties,  offer  an  opinion  on 
how  a  court  would  decide  the  case;  and  (3)  an  opportunity  for  settlement  discussions. 
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Settlement  Conferences 

Settlement  conferences  are  pre-trial  settlement  discussions  between  the  parties  —  with  the 
assistance  of  a  judge  who  will  not  be  hearing  the  case  —  which  help  the  parties  assess  their 
legal  arguments  and  opinions  and  encourage  them  to  negotiate  agreements  rather  than 
continue  their  case  in  court. 
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Criteria  for  Evaluating  Alternative  Approaches 

What  is  the  best  approach  for  resolving  public  disputes?  The  following  criteria  may  be  helpful 
in  determining  which  approach  would  be  best  for  a  particular  situation.  These  criteria  can 
also  be  used  to  evaluate  the  success  of  any  problem  solving  process. 


Transactioii  Costs 

All  dispute  resolution  procedures  carry  transaction  costs  —  the  time,  money,  and  emotional 
energy  expended  in  disputing;  the  resources  consumed  and  destroyed;  and  the  opportunities 
lost. 


Satisfaction  With  Outcomes 

Another  way  to  evaluate  alternative  approaches  to  dispute  resolution  is  by  the  parties'  mutual 
satisfaction  with  the  result.  A  disputant's  satisfaction  is  largely  contingent  on  how  much  the 
resolution  fulfills  his/her  interests.  Even  if  an  agreement  does  not  fully  satisfy  the  disputant's 
interests,  he/she  may  derive  some  satisfaction  from  the  fairness  of  the  dispute  resolution 
procedure  and  the  agreement. 


Effect  on  the  Relationship 

A  third  criterion  for  evaluating  different  dispute  resolution  procedures  is  the  long-term  effect 
on  the  parties'  relationship.  The  approach  selected  to  resolve  a  particular  dispute  may  affect 
the  parties'  ability  to  work  together  in  the  future. 


Recurrence  of  Disputes 

A  fourth  and  final  criterion  is  whether  a  particular  dispute  resolution  procedure  results  in  a 
durable  settlement.  The  simplest  form  of  recurrence  is  when  a  resolution  fails  to  stick.  A 
subtler  form  of  recurrence  takes  place  when  a  resolution  is  reached  in  a  particular  dispute,  but 
the  resolution  fails  to  prevent  the  same  type  of  dispute  from  emerging  in  the  future. 
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Comparing  the  Different  Approaches 

Based  on  these  four  criteria,  building  consensus  (or  reconciling  interests)  is  generally  less 
costly  than  determining  who  is  right,  which  in  turn  is  generally  less  costly  than  determining 
who  is  more  powerful.  Consensus  is  also  more  effective  than  traditional  public  involvement 
processes  when  the  goal  is  to  seek  agreement  on  public  policy. 

This  assessment  does  not  mean  that  using  consensus  processes  is  necessarily  better  than 
letting  someone  else  decide  or  consulting  the  public,  but  that  it  tends  to  result  in  lower 
transaction  costs,  greater  satisfaction  with  outcomes,  less  strain  on  relationships,  and  less 
recurrence  of  disputes. 
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Why  Do  Government  Agencies  Consult  the  PubUc? 
The  Purposes  of  Public  Dialogue  ^ 


Purpose 


Outcomes 


Exchange  information 


Improved  communications  and 
imderstanding;  list  of  concerns  and/or 
options;  better  defirutions  of  problems  or 
issues 


Seek  input  and  advice 


Opinions  or  suggestions  for  action  are 
obtained;  plans  or  drafts  are  refined 


Seek  agreement;  resolve 
issues 


Agreements  on  actions  or  policies  are  reached; 
consensus  is  developed. 


'  Adapted  from  Society  of  Professionals  in  Dispute  Resolution, 

Environment^ublic  Policy  Sector,  Best  Practices  for  Government  Agencies:  Guidelines  for  Using 
Collaborative  Agreement-Seeking  Processes  (January,  1997). 


A  Comparison  of 
Public  Consultation  and  Consensus  Processes  ^ 


Public  Consultation 

Consensus 

Purpose 

"To  inform  and  become 

informed. 

"To  seek  input,  advice,  and 

ownership." 

"To  meaningfully  involve 

affected  people." 

"To  seek  consensus  as  a 

basis  for  a  decsion." 

"To  inform  and  become 

informed." 

"To  seek  input,  advice,  and 

ownership." 

"To  meaningfully  involve 

affected  people." 

"To  seek  consensus  as  a 

basis  for  a  decsion." 

The  similarity 

ends  here ... 

Participants 

Advocates 

Decisionmakers 

Objectives 

Hear  the  voices  of  many 
interests 

Search  for  a  single  voice  that 
accomodates  all  interests 

Process 

Predetermined  by  officials 

Participant-designed 

Timeline 

Prescribed 

Participant-driven; 
sometimes  within 
parameters 

Negotiation  Style 

Implicit 

Positional 

Make  representations 

Does  not  require  consensus 

Explicit 
Interest-based 
Find  trade-offs 
Includes  consultation 

Outcomes 

Multiple,  competing 
conclusions 

One  agreed-upon  conclusion 

Symbol 

Pointing  fingers 

Shaking  hands 

^  Adapted  from  Gerald  Cormick,  et  al..  Building  Consensus  for  a  Sustainable  Future: 

Putting  Principles  into  Practice  (National  Roundtable  on  the  Environment  and  the  Economy, 
Ottawa,  Ontario,  1996). 


afe  policy  dialogue 


What  is  the  key  to  tackling  a  tricky, 

divisive,  hot-button  controversy? 

'  It's  the  process,  stupid!' 


State  ADR  office  viewpoint: 
Dialogue  must  be 
designed  according  to 
participants'  expectations 


By  Will  Harmon  i 

A  policy  dialogue's  potential  for  sue-        ^ 
cess  depends  on  whether  its  design  corre- 
sponds to  participants"  expectations,         1 
according  to  many  direaots  of  state  dis- 
pute resolution  or  consensus  programs. 

In  general,  there  are  two  ways  to  run 
a  policy  dialogue.  If  the  dialogue  is 
designed  as  a  citizen-involvement 
process,  the  people  affected  by  die  policy 
are  consulted,  but  someone  else  —  an 
administrator  or  elected  official  — 
decides  what  the  policy  shall  be.  If  the 
dialogue  is  designed  as  a  consensus 
process,  the  people  affected  —  the  stake- 
holders themselves  —  jointly  decide 
what  the  policy  shall  be. 

In  appropriate  circumstances  both 
appioaches  can  be  eflFeaive.  But  it  is  cru- 
cial that  all  participants  — the  stakehold- 
ets,  faciliutor,  and  sponsoring  agpncy  (if 
there  is  one)  —  understand  the  differ-  ; 
encc  between  citizen-involvement  and  \ 
conseiuus. 

Too  often  that  distinction  goes  unap- 
preciated because  the  term  "policy  dia- 
logue" is  widely  used  to  refer  to  both 
types  of  processes.  But  when  the  type  of    ; 
pnxxss  is  not  clearly  suted  and  the  par-    ; 
ticipants'  roles  and  responsibilities  are    I 
not  articulated,  policy  dialogues  become 
a  breeding  ground  for  mismatched  • 
expecutions,  discord,  and  dissatisfiiction. 
One  contributing  factor  may  be  the 
way  many  policy  forums  are  initiated. 
Public  policy  dialogues  are  often  spon- 
sored by  a  government  agpncy  —  a  state 
or  local  department,  commission,  board, 
or  legislative  committee.  An  agency  may 
expea  to  control  much  of  the  process:  to 
identify  and  select  participants,  define 
the  purpose  and  gpals,  provide  the  bulk 
of  relevant  information,  and  possibly 
even  chair  the  working  group  and  run 
meetings.  Despite  these  constraints,  such 
efforts  are  sometimes  misnamed  "con- 
sensus-building forums."  A  facilitator 
should  explain  to  panicipants  that  their 
lole  is  being  limited  to  that  of  advisers 
rather  than  decision-nukers.    .      ^ ^ 

:'■■'  ■•  .■•■:vv';- :':"■.■.■■■. ■■■,•■■  •■.;■■.■•  :.::'M^'-M 
"  ;•••■'■        ■  •.••.'.vv 


If,  however,  an  agency  is  willing  (or  if 
the  dialogue  is  initiated  by  a  grass-roots 
effort  among  the  stakeholders),  many 
state  directors  prefer  using  a  consensus 
approach.  In  most  cases,  they  say,  policira 
developed  through  consensus  tend  to  be 
more  creative,  more  broadly  supponed, 
and  more  sustainable  and  enduring. 

State-program  directors  rctciiniiiciul 
the  following  principles  for  conducting  a 
consensus-based  policy  dialogue: 

I.  Rely  on  a  facilitator  or  mediator. 
Participants  select  an  impartial  facili- 
tator to  assess  the  situation,  provide 
advice  on  process  design,  coordinate 
meetings,  document  agreements,  and 
support  action. 

The  facilitator  strives  to  create  an 
atmosphere  of  fairness,  respect  for  others, 
and  objectivity.  Participants  are  encour- 
aged to  listen  carefully,  speak  from  per- 
sonal experience,  stick  to  the  facts,  and 
allow  others  an  equal  opportunity  to  be 

heard. 

Helping  ficoplc  comntuntcaic  Ixritcr 
improves  the  consensus-building  process. 
One  technique,  which  Larry  Spears, 
director  of  the  North  Dakota  Consensus 
Council  calls  "augmented  mirroring, 
helps  participants  clarify  their  interests 
and  how  they  expre.ss  them  by  recording 
their  statements,  cither  on  piKr  or  audio 
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tape.  Reading  or  listening  to  what 
they've  said  compels  people  to  choose 
words  more  carefully  and  reins  in 
rhetoric 

Another  uaic  helps  break  down  bar- 
riers and  build  a  sense  of  common  expe- 
rience among  participants:  sharing  a 
meal. 

"Formal  meetings  are  the  tip  of  the 
iceberg,"  says  Matdiew  McKinncy,  diiec- 
tor  of  the  Montana  Consensus  Council. 
"Agreements  arc  rarely  built  around  the 
meeting  table;  they  often  arise  during 
more  informal  social  interactions  and 
onc-on-one  conversations." 
2.  Agree  on  the  purpose 
Participants  should  agree  that  an 
inclusive  dialogue  is  a  good  way  to 
explore  diverse  interests,  build  under- 
standing, and  shape  policy.  It  is  impor- 
tant for  everyone  to  agree  on  the  scope  of 
work  being  proposed  and  what  the  goab 
or  results  should  be. 

"I  like  to  start  out  by  having  [partici- 
pants] defme  groundrulcs,  including  a 
dear  articulation  of  their  purpose  and 
authority,"  says  Roger  AXailiams,  of  the 
Minnesota  Office  of  Dispute  Resolution. 
I  can't  emphasize  enough  the  impor- 
tance of  having  all  participants  surt  with 
the  same  understanding  of  why  they're 
involved." 

In  many  cases,  stakcholden  arc  asked 
to  commit  to  full  participation  in  the 

process  —  dis-  i 

cussing,  draft- 1 
ing,  and  revis- 1 
ing  policy  sute- 1 
ments  —  until  I 
:<a.., .policy  -.'.is. 
worked  out  that 
everyone  can 
live  with.  "In 
our  processes," 
says  McKinncy, 
"participants  | 
can  withdraw  at  ^ 
any  time,  but  ; 
wc  try  to  build  C 
in  the  expccta-  { 
tion  that  they ' 
will  attend  all 
meetings  and  at  least  try  to  build  under- 
standing if  a  full-fledged  agreement  is  out 
of  reach." 


"On  some  issues,  reaching  agreement 
is  asking  too  much,"  warns  Andy 
Bowman,  of  the  Center  for  Public  Policy 
Dispute  Resolution  in  Austin,  Texas. 
"We  are  facilitating  a  dialogue  right  now 
where  some  stakeholders  wouldn't  par- 
ticipate if  it  meant  committing  to  reach- 
ing agreement  with  people  on  the  other 
side  of  the  issue.  That's  too  risky." 

Reluctant  stakeholders  may  be  will- 
ing to  participate,  however,  if  the  express 
goal  of  the  dialogue  is  simply  to  seek 
understanding  of  an  issue  and  other 
stakeholders'  interests,  with  nu  final 
agreement  required. 

3.  Ensure  that  the  process  is 
inclusive. 

The  rule  of  thumb  here  is  to  involve 
anyone  affected  by  the  issues  and  policies 
to  be  discussed.  Also  include  people  who 
are  needed  to  implement  the  ^wlicy  and 
anyone  who  may  undermine  the  process. 

Willianu  says,  "1  opt  for  ovcr-rcprc- 
senution  rather  than  under.  I  also  think 
it's  desirable  to  let  interest  groups  select 
their  own  representatives." 

This  is  not  always  as  easy  as  it 
sounds.  "Some  interests  are  not  repre- 
sented by  an  existing  organization  or 
leader,"  says  McKinncy.  "You  have  to 
work  harder  to  find  a  willing,  credible 
representative." 

People  can  also  be  distrustful  or 

(STATE,  continued  on  page  8) 
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Definition  of  Consensus 

A  consensus  process  allows  all  people  who  have  a  stake  in  a  particular  issue  to  work  together 
toward  common  understanding  and  agreement. 

Building  consensus  means  that  the  affected  parties  jointly  decide  how  to  resolve  a  dispute  or  improve  a 
situation. 

Consensus  contrasts  to  processes  where  a  decision  is  reached  through  voting  (the  majority 
rules)  or  is  made  unilaterally  by  government  agency  or  judicial  body. 

Consensus  processes  supplement  other  decision-making  forums  and  can  be  used  to  develop 
legislation,  administrative  rules,  and  management  plans. 

Consensus  is  not  compromise.  In  a  consensus  process,  participants  maintain  their  own  values 
and  interests  while  seeking  to  understand  and  satisfy  all  interests  at  the  table.  No  one  is 
asked  to  give  up  anything. 
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Principles  of  Building  Agreement 

1 .  Agree  on  the  Purpose 

•  People  need  a  compelling  reason  to  participate. 

•  Participants  should  agree  that  building  consensus  is  the  best  approach  to  resolve  the 
issues  and  improve  the  situation. 

2.  Ensure  the  Process  is  Inclusive 

•  Involve  people  affected  by  the  issue,  those  needed  to  implement  any  agreement,  and 
anyone  who  may  undermine  the  process  if  not  included. 

•  Acknowledge  and  respect  the  interests  and  viewpoints  of  others. 

•  Allows  all  participants  an  opportunity  to  exchange  ideas. 

•  Focus  on  building  lasting  relationships. 

3.  Allow  Participants  to  Design  the  Process 

•  Participants  should  select  the  own  representatives,  define  the  issues  and  objeaives,  set 
the  agenda,  and  develop  ground  rules  to  govern  the  forum. 

•  Design  flexibility  into  the  process;  anticipate  learning  about  the  situation  and  different 
interests;  adapt  the  process  as  appropriate. 

4.  Encourage  Joint  Fact  Finding 

•  Participants  should  build  a  common  understanding  of  the  issues  in  question. 

•  Gather  and  interpret  data  and  information  together. 
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Ensure  equal  access  to  information. 


5.  Insist  on  Accountability 

•  Participants  are  accountable  to  the  ground  rules  they  develop. 

•  Ensure  the  participants  report  to  their  constituents  in  a  timely  and  responsible 
manner. 

•  Keep  the  public  and  other  decision  makers  informed  of  progress  and  accomplishments. 

•  Act  in  a  trustworthy  fashion  at  all  times. 

6.  Implement  the  Agreement 

•  Clarify  the  participant's  commitment  to  implement  the  agreement. 

•  Identify  roles  and  responsibilities. 

•  Design  a  monitoring  and  evaluation  strategy. 


7.       Rely  on  a  Facilitator  or  Mediator 

•  Rely  on  an  impartial  facilitator  to  assess  the  situation,  provide  advice  on  process 
design,  coordinate  meetings,  document  agreements,  and  support  action. 

•  Examine  the  person's  references,  training,  and  experience  with  similar  situations. 
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Steps  to  Building  Agreement 


Building  agreement  on  public  policy  issues  should  follow  four  distinct  stages.  Successful 
completion  of  each  stage  is  a  necessary  precondition  to  success  in  the  next  stage.  Moving 
from  one  stage  to  the  next  requires  agreement  of  all  the  participants.  These  four  steps  can  be 
applied  to  any  community  or  public  policy  situation  where  there  is  a  dispute  or  the  potential 
for  a  dispute. 


Step  1  —  Assess  the  Situation 

•  Is  there  a  compelling  issue  that  needs  to  be  addressed? 

•  If  the  situation  continues  on  its  present  course,  how  acceptable  is  the  most  likely 
outcome? 

•  Do  all  the  affected  people  believe  they  will  get  more  from  a  negotiated  agreement  or 
consensus  process  than  they  would  from  another  method  for  addressing  the  situation? 

•  Are  the  decisionmakers  committed  to  implementing  any  agreement  that  may  emerge? 


Step  2  -  Design  the  Process 


Develop  a  work  plan  that  defines: 

1 .  The  purpose  of  the  forum. 

2.  Tlie  objectives,  tasks,  and  anticipated  products. 

3.  Timelines  and  deadlines. 

4.  What  information  is  needed,  how  should  it  be  collected,  and  who  should 
assemble  such  information. 

Develop  ground  rules  that  address: 

I.         What  people,  organizations,  and/or  interests  need  to  be  involved  and  how  will 
they  be  represented. 
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2.  The  definition  of  consensus  and  what  happens  if  consensus  is  not  achieved. 

3.  The  responsibihties  of  the  participants  to  each  other. 

4.  The  responsibilities  of  the  participants  to  their  constituencies. 

5.  The  coordination  of  the  process,  including  the  roles  and  responsibilities  of  any 
facilitator  or  mediator,  and  who  will  pay  for  the  costs  of  the  facilitator  or 
mediator. 

6.  Meeting  procedures,  such  as  when,  where,  and  how  often  meetings  will  be  held; 
and  whether  the  negotiation  sessions  will  be  open  or  closed. 

7.  Communication  with  the  media  and  any  outside  interests. 

Step  3  —  Craft  the  Agreement 

Clarify  the  interests  of  each  party. 

Establish  a  common  understanding  of  the  issues. 

Invent  options  to  accommodate  all  interests. 

Recognize  the  need  for  discussions  "away  from  the  table." 

Avoid  closure  on  single-issue  agreements  and  focus  on  the  need  for  agreement  on  a 
"total  package." 

Ensure  that  constituents  are  kept  informed  and  support  emerging  agreements. 

Agree  on  where  there  are  disagreements. 

Confirm  agreements  "in  writing." 

Ratify  agreements  with  constituents. 


Module  on  Principles  and  Concepts  ~  Page  7 


Montana  Consensus  Council  —  July  1 997 


Step  4  -  Implement  the  Agreement 


Link  informal  agreements  to  formal  decisionmaking  processes. 

Clarify  who  is  responsible  for  what. 

Develop  a  schedule  for  implementation  and  continued  commitment  to  the  agreement. 

Jointly  monitor  implementation. 

Create  a  context  for  renegotiation  over  unforseen  issues  and  implications. 
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Advantages  of  Consensus  Processes 

Consensus  processes: 

Ensure  that  all  interests  and  viewpoints  are  represented  and  respected; 

Enable  participants  to  work  with  each  other  face  to  face; 

Supplement  existing  public  decisionmaking  processes; 

Anticipate  and  resolve  issues  before  individuals  and  organizations  become  polarized 
and  engaged  in  more  expensive  processes  to  resolve  disputes; 

Lead  to  better  informed,  more  creative,  and  enduring  solutions; 

Improve  working  relationships  among  diverse  interests;  and 

Nurture  our  sense  of  community. 

There  are  several  advantages  to  using  collaborative  approaches  to  resolve  public  disputes. 

•  By  involving  the  stakeholders  in  defining  problems,  searching  for  solutions,  and 
making  trade-offs,  there  is  a  greater  potential  to  focus  on  the  real  interests  that  are  at 
stake,  rather  than  on  divergent  opinions  and  positions.  This,  in  turn,  avoids  the  need 
for  "winners"  and  "losers"  and  the  hardening  of  positions,  embitterment,  and  desire  for 
retaliation  that  frequently  characterizes  more  conventional  processes. 

•  A  collaborative  approach  encourages  creativity  in  problem  solving  by  bringing  a 
diversity  of  knowledge  and  expertise  together  to  resolve  issues.  This,  in  turn,  leads  to 
greater  flexibility  in  designing  the  terms  of  agreement,  greater  control  and 
predictability  over  the  outcomes,  and  more  informed  and  better  solutions. 

•  A  consensus-based  process  increases  the  commitment  to  decisions.  If  the  stakeholders 
have  been  part  of  a  decisionmaking  process,  they  are  less  likely  to  appeal  or  protest  the 
decision,  and  more  likely  to  support  its  implementation.  Future  modifications  of  the 
decision  may  also  be  more  achievable  because  the  parties  are  aware  of  the  initial 
assumptions  and  the  basis  for  change. 

•  Collaborative  processes  can  also  establish  channels  of  communication  and  build 
working  relationships  among  diverse  interests.  These  working  relationships,  in  turn. 
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can  help  individuals  and  groups  begin  to  develop  a  sense  of  place  and  belonging  to  the 
larger  community  of  which  they  are  a  member. 

•  Finally,  consensus-based  processes  can  improve  trust  in  government  by  involving  the 

public  and  stakeholders  in  decisions,  providing  proof  that  their  concerns  are  being 
addressed.  Public  agencies,  in  turn,  have  the  opportunity  to  educate  the  parties  about 
the  constraints  under  which  they  operate  and  the  technical,  administrative,  and 
political  complexity  of  collective  choice  and  governance. 

These  benefits  can  be  realized  even  when  consensus  is  not  reached.  Decisionmakers  will 
become  better  informed  of  the  real  issues  of  contention,  and  the  parties  will  develop  a  greater 
understanding  and  respect  for  each  other's  concerns  and  values,  even  if  they  cannot  agree  on 
ultimate  solutions. 
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Evaluating  Consensus-Building  Processes  ^ 

The  results  of  consensus-building  and  dispute  resolution  processes  can  be  evaluated  against 
three  types  of  criteria. 


Settlement 

•  Was  the  issue  resolved?  This  is  perhaps  the  first  and  most  basic  measure  of  success. 
It  should  be  answered  from  the  perspective  of  all  the  affected  people  and 
organizations. 

•  Was  the  agreement  implemented?  A  second  test  of  success  is  the  extent  to  which 
the  participants  have  supported  the  agreement  through  the  implementation  process.  If 
the  parties  have  voluntarily  agreed  to  a  decision,  they  are  more  likely  to  support  it 
through  implementation. 


Quality 

•  How  fair  was  the  process?  Was  the  process  open  to  public  scrutiny?  Were  all  the 
groups  who  wanted  to  participate  given  an  adequate  chance  to  do  so?  Were  all  the 
parties  given  access  to  the  technical  information  they  needed?  Was  everyone  given  an 
opportunity  to  express  his  or  her  views?  Were  the  people  involved  accountable  to  the 
constituencies  they  ostensibly  represented?  Was  there  a  means  whereby  a  due  process 
complaint  could  be  heard  at  the  conclusion  of  the  negotiations?  Were  the  gains  and 
losses  of  various  kinds  fairly  distributed  among  the  parties? 

•  How  efficient  was  the  process?  What  were  the  transaction  costs  ~  the  time,  money, 
and  emotional  energy  expended  -  of  the  consensus  process  compared  to  other 
processes  that  could  have  been  used  to  address  the  issue? 


'  For  more  on  evaluating  consensus-building  processes,  see  Gail  Bingham, 

Resolving  Environmental  Disputes  (The  Conservation  Foundation,  Washington,  D.C.,  1986); 
Lawrence  Susskind  and  Jeffrey  Cruikshank,  Breaking  the  Impasse  (Basic  Books,  New  York, 
1987);  and  Franklin  Tinkts  Resolving  Public  Conflict  (1996). 
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How  wise  was  the  agreement?  Was  it  based  on  the  most  relevant  information?  Did 
the  participants  have  an  opportunity  to  jointly  gather  and  interpret  data  and 
information? 

How  stable  is  the  agreement?  An  agreement  that  is  perceived  as  fair,  is  reached 
efficiently,  and  seems  technically  wise  is  unsuccessful  if  it  does  not  endure.  Does  the 
agreement  resolve  the  underlying  problem,  or  is  it  simply  another  decision  that  fails  to 
stick? 


Transformation 

Sometimes,  as  part  of  reaching  an  agreement,  and  sometimes  in  spite  of  "not"  reaching  an 
agreement,  a  consensus  process  itself  may  be  valuable. 

•  The  process  may  transform,  in  any  one  of  a  number  of  ways,  the  parties,  relatiorrships, 
institutions,  and  society  at  large. 

•  The  participants  may  feel  that  they  have  gained  valuable  insights  about  the  issues  and 
the  perspectives  and  values  of  others. 

•  Communication  channels  are  often  created  as  a  result  of  such  processes,  which  in  turn 
provides  an  opportunity  for  developing  and  maintaining  trust  among  people  with 
diverse  viewpoints. 
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Some  Benchmarks  for  Evaluating  Success 

1 .  All  participants  feel  they  were  successful  in  meeting  their  basic  interests. 

2.  Each  participant  feels  that  the  others  accepted  their  concerns  as  legitimate. 

3.  All  participants  believe  that  the  process  was  fair  and  equitable. 

4.  All  participants  are  committed  to  implementing  the  agreements  that  have  been 
reached. 

5.  The  agreements  have  been  ratified  (concurred  in)  by  the  principals  or  constituents 
whose  support  is  necessary. 

6.  The  agreements  that  have  been  reached  can  be  implemented;  they  are  technically, 
financially,  politically,  culturally,  and  socially  viable. 

7.  A  relationship  that  can  support  implementation  of  the  agreements  has  been  established 
and  provision  has  been  made  for  maintaining  that  relationship. 

8.  The  participants  would  be  willing  to  renegotiate  in  appropriate  circumstances. 
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"What  Do  We  Mean  by  Consensus? 

Some  Defining  Principles 


I  HROUGHOUT  THE  West,  a  gTOWuig  numbcf  of  commu- 
nities and  government  agencies  are  experimenting  with 
different  ways  to  solve  natural  resovu-ce  problems  co- 
operatively. For  whatever  reason,  many  of  these  pro- 
cesses are  referred  to  as  "consensus  processes."  While  I 
support  any  process  designed  to  get  people  with  diverse  view- 
points to  sit  down  and  work  out  their  problems,  I  am  increasingly 
concerned  that  a  variety  of  efforts  designed  to  bring  together  people 
with  diverse  viewpoints  are  mistakenly  included  in  this  cat- 
egory. ^  These  other  processes — collaboratives,  coordinated  re- 
sources management,  watershed  planning,  ecosystem  management, 
facilitation,  and  mediation — ^may  indeed  be  useful,  depending  upon 
the  expecutions  of  the  participants.  But  referring  to  these  as  con- 
sensus processes,  whether  or  not  they  actually  involve  the  use  of 
consensus,  often  misleads  and  confuses  people. 


In  this  short  essay,  I  would  like  to  help  clarify 
what  is  and  is  not  a  consensus  process  and  to  suggest 
where  consensus  Hts  into  the  menu  of  approaches  to 
make  public  decisions  and  foster  community-based 
conservation. 

To  begin,  let  me  suggest  that  there  are  four  basic 
approaches  to  making  public  decisions  and  resolv- 
ing public  disputes. 

The  first  approach  is  to  determine  who  is  more 
powerful  Power  in  this  sense  is  simply  the  force  of 
coercion:  the  ability  to  make  others  do  something 
they  don't  want  to  do. 

Natural  resource  poUtics  in  the  West  and  else- 


where is  replete  with 
examples  of  the  use  of 
coercion.  A  great  deal 
of  legislation  and  reg- 
ulation is  coercive,  in 
that  both  often  im- 
pose some  type  of  ac- 
tion and  associated 
cost  upon  others.  But 
other  power-based 
procedures  are  eqiial- 
ly  coercive.  Civil  dis- 
obedience, strikes, 
elections,  and  citizen 
inidadves  are  all  examples  of  ways  in  which  we  try 
to  solve  problems,  keep  bad  things  from  happening, 
or  provide  for  planning  and  foresightful  behavior 
through  the  use  of  power. 

A  second  approach  to  making  public  decisioiu  is 
to  determine  who  is  right.  In  this  context,  we  usual- 
ly rely  upon  some  independent,  legidmate,  and  fair 
standard  to  determine  rights  or  rightness.  Some  rights 
are  formalized  into  law  or  contract.  Others  are  gen- 
erally accepted  standards  of  behavior,  such  as  reci- 
procity, precedent,  equality,  or  seniority.  Righu, 
however,  are  rarely  as  clear  as  they  may  seem. 
The  underlying  problem  of  instream  flow  protec- 
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don,  which  I  refer  to  later  in  this  essay,  is  a  good 
example  of  how  a  rights-based  procedure  works.  In 
this  case,  fanners  and  ranchers  have  senior  water 
rights  that  allow  them  to  divert  water  out  of  a  stream, 
which  often  hurts  the  fishery  resource.  While  con- 
servationists and  others  may  complain  about  dewa- 
tering,  they  have  few  if  any  rights  to  keep  water  in 
the  stream.  Decisions  on  the  legal  allocation  of  wa- 
ter rights  often  involve  a  third  party,  such  as  a  court 
or  an  administrative  agency,  widi  the  power  to  hand 
down  a  binding  decision. 

Rights  procedures,  much  like  power-based  pro- 
cedures, are  adversarial  in  nature  and  tend  to  result 
in  winners,  losers,  and  impaired  relationships  among 
the  parties.  In  both  cases  decisions  are  made,  but  the 
underlying  problems  are  rarely  resolved  and  the  los- 
ers do  not  "go  away." 

A  third  approach  is  to  involve  the  public.  Public 
involvement  often  surts  by  informing  and  educat- 
ing citizens  about  a  proposed  decision  or  action 
through  press  releases,  videos,  public  service  an- 
ouncements,  and  public  meetings.  These  tools  tend 


to  be  unidirectional:  they  tell  citizens  what  is  hap- 
pening but  do  not  provide  an  opportunity  for  citi- 
zens to  respond.  They  rarely,  if  ever,  allow  citizens 
to  provide  information  of  contribute  to  the  educa- 
tion of  all  affected  parties,  including  government 
agencies. 

The  input  and  advice  of  citizens  may  be  neces- 
sary to  develop  effective  public  policy,  but  they  are 
rarely  sufficient  to  build  agreement  among  diverse 
interests.  Because  of  the  diversity  of  viewpoints  ex- 
pressed during  public  involvement  processes,  gov- 
ernment officials  typically  receive  competing,  con- 
flicting ideas  on  what  to  do.  It  is  then  up  to  them  to 
make  the  necessary  trade-offs  among  competing 
viewpoints  and  to  render  a  decision.  As  we  all  know, 
citizens  tend  to  challenge  both  the  process  and  the 
outcomes  of  most  public  involvement  processes. 

The  gridlock  and  acrimony  now  rampant  among 
communities,  agencies,  and  legislatures  demonstrate 
the  need  for  a  fourth  method  to  supplement  the  ex- 
isting approaches.  This  is  where  comemus  processes 
come  in. 
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Key  Ingredients  for  Consensus 

While  no  clear  model  exists  for  building  con- 
sensus, there  seem  to  be  at  least  seven  key  ingredi- 
ents for  success.  These  not  only  provide  a  road  map 
for  how  to  design  and  manage  a  successful  consen- 
sus process  but  also  serve  as  defining  principles. 
Think  of  them  as  benchmarks  for  determining  what 
is,  and  is  not,  a  consensus  process  and  how  consen- 
sus processes  differ  from  other  forms  of  public  con- 
sulution. 

0  A|rM  •■  tb«  Pirptit 

The  first  thing  to  realize  about  consensus  process- 
es is  that  people  need  a  compelling  reason  to  partic- 
ipate— ^they  must  agree  on  the  need  to  change  the 
sums  quo.  They  also  need  to  agree  that  a  consensus 
process  is  the  best  approach  in  that  situation.  This 
suggests  that  consensus  processes  are  not  a  panacea 
to  public  decision  making  and  that  under  certain  cir- 
cumstances other  public  involvement  or  dispute  res- 
olution methods  may  be  more  appropriate. 

In  1994,  after  nearly  thirty  years  of  conflict  and 
debate  on  how  to  maintain  and  enhance  stream  flows 
in  Montana  for  fisheries,  individuals  and  organiza- 
tions representing  farming,  ranching,  recreation,  and 
wildlife  interests  came  together  to  seek  agreement 
on  how  this  issue  might  be  resolved.  The  participants 
seemed  tired  of  fighting  all  of  them  realized  that  they 
might  get  something  from  a  consensus  process  that 
they  had  not  been  able  to  get  through  legislative, 
administrative,  or  judicial  processes.  After  nearly  a 
year  of  negotiations,  with  the  assistance  of  the  Mon- 
tana Consensus  Council,  the  participants  agreed  on 
a  bill  that  easily  passed  the  1995  legislature — to  the 
amazement  of  nearly  everyone. 

@  Easar*  that  tiia  Prtcass  Is  laclasivt 

All  of  the  individuals  and  organizations  affected 
by  or  concerned  with  the  issues  being  addressed 
should  be  involved  in  the  consensus  process.  This 
includes  parties  affeaed  by  any  agreement  that  may 
be  reached,  those  needed  to  successfully  implement 
an  agreement,  or  those  who  could  undermine  one  if 
not  included  in  the  process.  These  individuals  and 
organizations  should  participate  voluntarily. 

Before  convening  the  instream  flow  negotiation, 

1  spent  several  months  visiting  with  those  interested 
in  the  question  of  instream  flows.  The  objectives  of 


our  conversations  were  to  clarify  the  interests  of  the 
different  parties,  determine  if  they  wanted  to  partic- 
ipate in  a  consensus  process,  and  identify  other 
"stakeholders."  Interestingly,  the  participants  quick- 
ly agreed  that,  while  both  the  legislature  and  sute 
agencies  would  more  than  likely  be  needed  to  im- 
plement any  agreement,  they  were  not  welcome  at 
the  uble.  The  participants  feared  that  having  legis- 
lators and  bureaucrats  involved  at  the  outset  would 
unnecessarily  politicize  the  conversation  and  cre- 
ate artificial  administrative  barriers  to  innovative  so- 
lutions. 

In  several  other  projects  I  am  involved  with,  the 
core  participants — citizens  and  advocacy  organiza- 
tions— are  likewise  opting  out  of  including  politi- 
cians and  agency  personnel.  I'm  not  entirely  sure 
what  to  make  of  this  trend,  except  to  note  that  it 
cuts  against  any  notion  of  absolute  indusiveness.  In 
certain  situations,  there  may  be  legitimate  reasons 
for  not  inviting  seleaed  stakeholders  to  participate 
directly  in  the  consenstis-building  process. 

€)  Allaw  PartUipaats  tt  Daiiia  tha  Pracass 

One  of  the  key  defining  characteristics  of  a  con- 
sensus process  is  that  the  participants  design  and 
manage  it.  This  principle,  more  than  any  other,  dis- 
tinguishes a  genuine  consensus  processes  from  oth- 
er types  of  public  decision  making.  Participants  must 
be  free  to  design  a  process  that  fits  the  specific  needs 
of  their  situation.  They  should  select  their  own  rep- 
resenutives,  define  the  issues  in  their  own  terms,  and 
develop  appropriate  ground  rules  to  govern  the  con- 
versation. 

Legislatures,  sute  and  federal  agencies,  and  local 
government  bodies  caimot  and  should  not  force  peo- 
ple with  diverse  viewpoints  to  participate  in  consen- 
sus processes.  Such  mandates  are  contrary  to  the  ba- 
sic idea  that  consensus  processes  are  "volunury." 
Government  authorities  may  suggest  the  use  of  con- 
sensus processes  to  address  partioilar  issues,  but  if 
the  sukeholders  are  not  interested  or  are  not  given 
the  freedom  to  design  the  process,  it  is  not,  in  the 
pure  sense,  a  consensus  process.  In  this  respect,  most 
of  the  advisory  committees  and  task  forces  appoint- 
ed by  government  officials  are  not  genuine  consen- 
sus processes. 

One  of  the  key  steps  is  to  agree  on  what  consen- 
sus will  mean,  and  who  qualifies  as  a  "consensus 
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builder."  I  am  currently  involved  in  a  project  on  wil- 
derness and  federal  lands  in  which  the  participants 
agreed  to  the  following  definition  of  consensus: 

Each  participant  is  committed  to  seeking  con- 
sensus (or  agreement).  Ginsensus  is  reached  when 
the  participants  agree  on  a  package  of  provisions 
that  address  the  range  of  issues  being  discussed.  The 
participants  may  not  agree  with  all  aspects  of  an 
agreement;  but  they  do  not  disagree  enough  to  war- 
rant their  opposition  to  the  overall  package.  Each 
.organization: 

0  Has  the  ability  to  disagree  with  any  propos- 
al, but  assumes  a  responsibility  for  providing  a  con- 
strucdve  alternative  that  seeks  to  accommodate  the 
interests  of  all  participants; 

(2)  Is  committed  to  implementing  agreements 
that  are  reached;  and 

(3)  WiU  maintain  their  values  and  interests. 

For  purposes  of  this  dialogue,  agreement  is  de- 
fined as  agreement  among  the  participating  organi- 
zations. 

This  decision  rule  implies  that  consensus  processes 
do  not  require  participants  to  compromise  their  val- 
ues and  interests,  and  that  each  participant  has  a  right 
to  veto  any  proposal  made  during  the  conversation, 
but  assumes  a  responsibility  to  provide  an  alterna- 
tive proposal  that  seeks  to  accommodate  the  inter- 
ests of  all  participants. 

O  Etctirait  Jaiat  Fact  Fiidiai 

By  gathering,  analyzing,  and  interpreting  dau 
together,  participants  build  a  common  understand- 
ing of  the  situation.  Everyone  is  encouraged  to  share 
his  or  her  unique  interpreution  of  the  information 
and  aU  should  have  equal  access  to  it.  Building  a  com- 
mon understanding  seems  to  be  a  prerequisite  to 
building  agreement. 

©  Uilit  •■  AcHHUbllity 

To  ensure  success,  the  participants  in  a  consensus 
process  must  respect  the  forum  they  have  jointly  cre- 
ated and  assume  a  sense  of  obligation  to  maintain  its 
integrity.  At  the  same  time,  it  is  absolutely  essential 
that  participants  report  to  their  constituencies  in  a 
timely  and  consistent  manner,  and  relay  the  concerns 
of  their  constituents  to  the  other  members  of  the 
forum.  The  goal  of  a  consensus  process  is  not  to  reach 
agreement  among  the  negotiators  per  se,  but  among 


the  constituents  they  represent.  This  principle  also 
suggests  the  need  to  keep  the  public  informed  of 
major  accomplishments. 

®  DtvaUp  M  Actiaa  Plaa 

Ultimately,  the  participants  must  commit  to  a 
plan  of  action.  This  includes  identifying  roles  and 
responsibilities  to  implement  the  agreement,  design- 
ing a  strategy  to  monitor  and  evaluate  the  agreement, 
and  planning  to  reconvene  the  group  tmder  specified 
circumstances. 

As  the  agreement  on  instream  flows  began  to  take 
shape,  the  participants  worked  to  ensure  that  the 
agreement  would  be  accepted  by  the  legislature.  They 
identified  who  should  lobby  which  legislator,  the 
order  of  testimony  during  comminee  hearings,  and 
even  the  content  of  the  testimony.  They  also  agreed 
to  form  a  working  group  to  monitor  implemenu- 
tion  of  the  new  law.  The  working  group,  with  the 
assistance  of  the  Montana  Consensus  Coimcil,  has 
produced  a  brochure  explaining  the  new  instream 
flow  law.  Trout  Unlimited,  one  of  the  organizations 
that  negotiated  the  agreement,  is  pursuiiig  several 
water  leases  to  maintain  fisheries  in  Montana  and  has 
already  learned  a  great  deal  about  the  process  of 
changing  water  rights  from  historical  uses  to  instream 
flows.  If  and  when  a  problem  emerges,  we  have  a 
built-in  mechanism  to  reconvene  in  order  to  find  a 
solution. 

O   r\ui  tk»  lifbt  FaclllUtor 

Another  important  ingredient  to  the  success  of 
consensus  processes  is  the  need  to  find  an  impar- 
tial facilitator  who  is  accepuble  to  all  participants. 
An  effective  faciliutor  contributes  three  important 
services: 

First,  the  faciliutor  can  help  people  assess  the  sit- 
uation, design  an  appropriate  forum,  coordinate 
meetings,  document  agreements,  and  support  the 
action  plan.  Second,  with  no  stake  in  the  outcome, 
the  faciliutor  can  help  legitimate  the  process,  improve 
communication  among  participants,  and  ensure  en- 
forcement of  ground  rules  designed  to  equalize  pow- 
er. Finally,  a  facihutor  should  also  contribute  to  the 
integrity  of  the  process  by  identifying  unrepresent- 
ed interests  that  emerge  during  the  building  or  im- 
plemenution  of  any  agreement,  and  suggest  ways  to 
incorporate  such  interests. 
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why  Use  Consensus? 


■r  Second,  how  satisfied  are  they  likely  to  be  with 
the  outcome  of  a  particular  process?  . 
As  CONSENSUS  PROCESSES  CONTINUE  to  emerge  tr  Third,  how  will  the  use  of  one  process  over 

and  are  shaped  by  those  involved  in  them,  critics  of  another  impact  their  relationships  with  other  affected 
the  effort  have  leapt  to  tht  fore.  There  are  those  who  parties?  Do  those  relationships  matter  in  the  long  run? 
claim  that  consensus  processes  simply  do  not  work  a-  Finally,  what  is  the  chance  that  the  issue  will 

and  are  inherendy  biased.  The  Oregon  Natural  Re-      actuaUy  be  resolved  through  one  process  or  another? 


11  (onseosus 


IS  appropriate 

when  all  of  the  stakeholders 
believe  that  they  are  likely  to  get 
something  through  consensus 
that  they  are  not  likely  to  obtain 
from  any  other  arena. 


sources  Council,  for  example,  maintains  that  such 
processes  'include  in- 
terests which  benefit 
from  the  status  quo, 
and  therefore  have  lit- 
tle or  no  desire  to 
change."  The  ONRC 
goes  on:  "Our  partici- 
pation is  sought  most 
to  co-opt  us  into  a  pro- 
cess  where  it  is  as- 
sumed we  would  lay 
down  our  legal  and 
other  weapons  to  talk 
in  good  faitL" 

The  Montana  Envi- 
ronmental Information 
Center  claims  that  con- 
sensus  processes  are 

"fundamentally  undemocratic,  for  the  process  grants 
tyrannical  power  over  the  majority  to  the  minority." 

In  what  must  be  one  of  the  broadest  and  most 
scathing  indictments  of  consensus-based  approach- 
es, former  British  Prime  Minister  Margaret  Thatch- 
er has  said  that:  "Consensxu  is  the  process  of  aban- 
doning all  beliefs,  principles,  values  and  policies  in 
search  of  something  in  which  no  one  believes,  but  to 
which  no  one  objects." 

For  those  who  genuinely  feel  that  their  issues  will 
fare  better  before  the  courts,  the  legislature,  or  some 
other  avenue  more  familiar  to  the  adversarial  pro- 
cesses of  governance,  I  suggest  that  they  seriously 
consider  four  questions: 

^  First,  what  are  the  likely  costs — the  time,  mon- 
ey, and  emotional  energy — in  relying  on  one  pro- 
cess relative  to  another? 


When  properly  used  in  appropriate  situations,  I 
propose  that  consensus  is  gen- 
erally less  cosdy  than  determin- 
ing who  is  right,  which  in  turn 
is  less  costly  than  determining 
who  is  more  powerful.  Consen- 
sus is  also  more  effective  than 
traditional  public  involvement 
processes  when  the  goal  is  to 
seek  agreement  on  public  poli- 
cy. In  my  experience,  conseiuus 
approaches  tend  to  produce 
more  satisfactory  outcomes,  re- 
duce costs,  build  relationships, 
and  minimize  recurring  dis- 
putes. 

But  here's  the  thing:  A  con- 
sensus process  is  appropriate 
when  all  of  the  stakeholders 
believe  that  they  are  likely  to  get  something  through 
consensus  that  they  are  not  likely  to  obtain  from  any 
other  arena.  Without  this  conviction,  efforts  to  cre- 
ate consensu  are  likely  to  fail,  and  those  who  might 
toy  with  the  idea  of  entering  into  discussions  aimed 
at  building  agreements  would  probably  be  better  oH 
relying  on  the  more  adversarial  venues. 

Plenty  of  suspicion  about  the  nonadversarial 
abounds,  and  it  appears  to  me  that  we  need  to  fur- 
ther clarify,  discuss,  and  seek  a  common  understand- 
ing of  what  is  and  is  not  a  consensus  process,  and  to 
distinguish  these  processes  from  other  approaches 
to  public  decision  making  and  community-based 
conservation.  The  principles  presented  above  may 
provide  a  place  to  begin  this  conversation.  Additional 
defining  principles  are  likely  to  emerge  from  the  ex- 
periences of  others.         Q 
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Historical  Perspective 

The  profession  of  natural  resource  and  public  policy  mediation  emerged  in  the  United  States 
during  the  1970s.  The  first  case  emerged  in  1973  and  involved  Gerald  W.  Cormick  and  Jane 
McCarthy  is  resolving  a  protracted  dispute  over  a  proposed  flood  control  dame  on 
Snoqualmie  River  in  the  state  of  Washington. 

Over  the  next  ten  years,  mediation  was  used  by  more  than  30  practitioners  in  efforts  to 
resolve  over  160  environmental  and  other  public  policy  issues  ~  including  land  use,  natural 
resource  and  public  lands  management,  water  resources,  energy,  air  quality,  and  toxics'. 

The  profession  has  continued  to  develop  during  the  past  15  years.  In  1994,  an  assessment  of 
the  state  of  profession  by  leading  experts  concluded  that: 

•  There  has  been  a  substantial  increase  in  the  number  and  diversity  of  issues  subjected 
to  mediation  and  other  consensus-building  processes. 

•  The  number  of  people  and  organizations  providing  facilitation,  mediation,  and  other 
types  of  dispute  resolution  and  consensus-building  services  is  growing  rapidly. 

•  Facilitators  and  mediators  have  played  important  roles  in  a  wide  range  of  settings, 
including  legislative  and  regulatory  initiatives,  policy  formulation,  land  use  planning, 
permitting  processes,  enforcement  procedures,  strategic  planning,  visioning  exercises, 
and  a  wide  range  of  public  involvement  procedures. 

•  The  use  of  negotiation,  facilitation,  and  mediation  are  being  incorporated  into  the  day- 
to-day  operation  of  the  executive  branch  and  the  judicial  branch  through  such  laws  as 
the  federal  Administrative  Dispute  Resolution  Act  of  1990;  the  federal  Negotiated 
Rulemaking  Act  of  1990;  the  Montana  Negotiated  Rulemaking  Act  of  1993;  and 
several  court-connected  dispute  resolution  programs. 

•  The  theory  of  building  agreements  and  resolving  public  disputes  has  also  increased, 
along  with  the  number  of  courses  offered  at  colleges  and  universities.^ 


'  For  a  history  of  the  first  ten  years  of  the  profession,  see  Gail  Bingham,  Resolving 

Environmental  Disputes:  A  Decade  of  Experience  (Conservation  Foundation,  1986). 

^  RESOLVE  and  Institute  for  Environmental  Negotiation,  The  Cutting  Edge: 

Environmental  Dispute  Resolution  for  the  Nineties  (RESOLVE,  Washington,  D.C.,  1994). 
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Types  of  Processes 

Consensus  processes  supplement  other  public  decision-making  forums  and  can  be  used  to 
develop  legislation,  administrative  rules  and  regulations,  management  plans,  and  resolve 
community-based  issues. 

People  in  the  business  of  negotiation  and  conflict  resolution  have  developed  a  variety  of  terms 
to  refer  to  different  types  of  processes. 


Policy  Dialogues  ~  to  develop  policy  options  or  seek  agreement  on  proposed  legislation. 

Negotiated  Rulemaking  -  to  build  agreement  on  administrative  rules  and  regulations. 

Community-Based  Processes  -  to  build  understanding  and  agreement  on  a  wide 
range  of  local  issues,  such  as  watershed  management,  land-use  planning,  the  siting  of  facilities, 
and  so  on. 

Unassisted  and  Assisted  Processes  -  One  of  the  most  important  characteristics 
distinguishing  types  of  processes  is  whether  they  are  assisted  or  unassisted. 

•  Unassisted  processes  are  those  where  the  parties  handle  all  procedural  and 
substantive  aspects  of  consensus-building  without  the  help  of  a  facilitator  or  mediator. 

•  Assisted  processes  are  those  that  include  the  use  of  a  facilitator  or  mediator  to  assist 
the  parties  in  reaching  agreement. 
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Case  Studies 

The  following  case  studies  illustrate  the  use  of  consensus  processes  to  build  understanding  and 
agreement  on: 

•  Legislation  and  Public  Policy 

•  Administrative  Rules  and  Regulation 

•  Community  Issues 


We  have  also  included  case  studies  on  the  use  of  public  involvement  processes  to  seek  the 
input  and  advice  of  citizens  in  public  decisions. 
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Major  Facility  Siting  Act 


Location: 
Objective: 

Duration: 

Status: 

Parties: 


Statewide. 

Seek  agreement  on  recommendations  to  the  Montana  Legislature  for  improving 

and  modernizing  the  Montana  Major  Facility  Siting  Act. 

25  months. 

Agreement  was  not  reached. 

Utilities 

Coal  developers 

Electricity  developers 

Department  of  Environmental  Quality 

Environmental  and  Consumer  Groups 

A  Montana  legislator 


The  Issue 

Since  the  Montana  Major  Facility  Siting  Act 
was  enacted  in  1973,  utiHties,  coal  developers, 
and  electricity  generators  have  sought  to  reduce 
the  act's  scope  and  review  periods  and  weaken 
its  decision  standards.  Environmental  interests, 
on  the  other  hand,  have  attempted  to  protect 
or  expand  the  act's  jurisdiction  and  strengthen 
its  decision  standards.  These  issues  were  raised 
repeatedly  during  two  decades  of  legislative 
sessions.  Finally,  the  1995  Montana  Legislature 
directed  the  Montana  Department  of 
Environmental  Quality  (DEQ)  to  convene 
stakeholders  and  develop  consensus-based 
recommendations  for  improving  and 
modernizing  the  act. 


History 

Earlier  collaborative  efforts  had  successfully 
developed  consensus  recommendations  for 
least-cost  resource  planning  by  Montana 
utilities.  In  1992,  a  working  group  had  begun 
considering  changes  to  the  Major  Facility 
Siting  Aa.  In  1994,  The  U.S.  Department  of 
Energy  allocated  funding  to  continue  this  work. 
DEQ  (then  the  Department  of  Natural 
Resources  and  Conservation)  convened  a 
working  group  at  a  December  1994  meeting  to 
review  the  act. 

This  working  group  met  twice  again  in  early 


1995.  Before  it?  fourth  meeting,  the  54th 
Montana  Legislature  passed  SB  366,  which,  in 
part,  required  DEQ  to  convene  a  state  dialogue 
to  develop  consensus  recommendations  for 
improving  and  modernizing  the  act.  These 
recommendations  were  to  be  presented  to  the 
55th  Legislature  in  1997.  With  the  working 
group  already  in  place,  they  began  by  setting 
ground  rules  and  identifying  interests  and  key 
issues. 


The  Process 

Through  December  1996,  the  working  group 
met  another  1 7  times.  They  identified  three 
key  interests  that  needed  to  be  satisfied  for  all 
parties  to  reach  agreement. 

( 1 )  Reduce  or  eliminate  the  barriers  presented 
by  the  act  to  energy  service  providers  in  an 
increasingly  competitive  market. 

(2)  Ensure  a  level  playing  field  for  all  energy 
service  providers  in  Montana. 

(3)  Ensure  that  the  public  is  consulted  when 
significant  public  resources  (air,  water,  and 
wildlife)  would  be  affected  by  a  proposed 
energy  project. 

The  working  group  first  tried  to  reach 
agreement  on  what  type  and  size  of  electricity 
generation  facilities  would  activate  or  trigger 


the  act.  From  the  start,  the  environmental  and 
consumer  members  stated  that  they  could  not 
agree  to  any  other  changes  to  the  act  unless  a 
satisfactory  "generation  trigger"  was  identified. 
This  proved  more  difficult  than  anticipated,  so 
the  group  agreed  to  move  on  to  other  issues. 

By  fall  1 996  the  group  had  reached  tentative 
agreement  on  a  fairly  detailed  application 
review  process  for  generation  and  linear 
facilities.  They  had  also  set  several  decision 
standards  for  approving  proposed,  modified,  or 
alternative  facilities,  and  reached  agreement  on 
several  other  issues  regarding  linear  facilities. 


Results 

The  working  group  member  who  was  a  state 
legislator  agreed  to  sponsor  any  consensus 
recommendations  developed  by  the  group. 
Before  any  agreement  was  finalized,  however, 
he  asked  legislative  staff  to  begin  preparing  a 
draft  bill.  But  because  the  group  failed  to  agree 
on  a  generation  trigger,  the  environmental  and 
consumer  members  would  not  consent  to 
presenting  the  other  recommended  changes  to 
the  legislature. 

Despite  this  impasse,  the  legislator  unilaterally 
sponsored  SB  224  in  the  1997  session.  The  bill 
contained  some  of  the  working  group's 
tentative  agreements.  SB  224  also  specified  a 
generation  trigger  that  was  not  acceptable  to 
the  environmental  and  consumer  members. 

SB  224  passed  and  was  signed  into  law  near 
the  end  of  the  session.  The  environmental  and 
consumer  members  now  feel  that  the  working 
group  process  was  detrimental  to  their  interests 
while  benefitting  the  industrial  and  utility 
interests. 


Major  Lessons 


A  consensus  process  should  be  created 
voluntarily  by  its  participants.  The 
Major  Facility  Siting  Act  Policy 
Dialogue  was  not~it  was  mandated  by 
the  legislature.  Some  participants  may 
have  felt  compelled  to  take  part  even  if 
they  believed  a  more  favorable  outcome 
could  be  obtained  through  other 
means.  In  such  cases,  agreement  among 
all  interests  is  unhkely. 

After  the  November  1 996  elections 
gave  one  party  control  of  the  state 
legislature,  some  working  group 
members  may  have  believed  their 
interests  could  be  met  without  the 
group's  consensus. 

When  some  authority  (such  as  a 
legislature)  mandates  use  of  a 
consensus  process,  the  final  decision 
makers  can  improve  the  likelihood  of 
success  by  refusing  to  consider  any 
recommendations  not  agreed  to  by  all 
participants.  Also,  all  participants 
should  agree  in  the  ground  rules  not  to 
individually  make  or  support 
recommendations  if  the  group  fails  to 
reach  agreement. 

When  legislators  participate  in  a 
consensus  process,  this  may  increase 
the  risk  that  one-sided  bills  will  be 
introduced  if  the  group  fails  to  reach 
agreement. 


Prepared  by  the  Montana  Consensus  Council,  June,  1997 


Recreational  Access  to  State  School  Trust  Lands 


Location: 

Objective: 

Duration: 

Status: 

Parties: 


Statewide. 

Agreement  on  administrative  rules  regarding  recreational  use  of  school  trust  lands. 

7  months. 

Agreement  implemented;  revised  rules  were  adopted  and  are  in  use. 

Montana  Wildlife  Federation 

Montana  Stockgrowers  Association 

Montana  Farm  Bureau 


The  Issue 

Recreationists  and  lease  holders  on  Montana's 
school  trust  lands  have  long  argued  over  access 
to  those  lands.  The  conflict  escalated  in  1993, 
and  the  Montana  Board  of  Land 
Commissioners  (Land  Board)  created  an  ad  hoc 
committee  to  resolve  the  issue. 


History 

When  Montana  became  a  state  in  1889,  the 
U.S.  government  set  aside  two  sections  of  every 
township  to  support  public  education.  The 
Montana  Constitution  requires  the  Land  Board 
to  manage  these  5.2  million  acres  and 
maximize  the  financial  return  to  the  school 
trust. 

The  Department  of  State  Lands  (now  a 
division  of  the  Department  of  Natural 
Resources  and  Conservation)  leases  most  of 
these  lands  to  farmers  and  ranchers.  DSL 
allows  lessees  to  manage  the  land,  which  has 
fostered  feelings  of  ownership  and  exclusive  use 
among  many  lessees. 

In  the  1950s,  recreationists  argued  that  school 
trust  lands  belong  to  the  public  and  should  be 
Of)en  to  recreational  use.  A  multiple-use  policy 
was  written  into  state  statutes  in  the  1970s, 
but  in  1 979  the  Land  Board  authorized  lessees 
to  deny  hunting  access. 

In  1988,  a  coalition  of  recreationists  filed  suit 
against  DSL  and  the  Land  Board  to  secure 
access  to  school  trust  lands.  DSL  tried  to 
negotiate  a  settlement,  but  negotiations  broke 


down  in  1990.  The  state  district  court 
recommended  that  the  parties  address  the  issue 
through  legislation.  In  response,  HB  778  was 
drafted  and  passed  in  the  1991  Legislature. 
The  bill  allowed  recreational  use  of  state  school 
trust  lands  and  required  recreationists  to  buy  a 
$5  license  to  compensate  the  trust. 

In  1993,  recreationists  petitioned  the  Land 
Board  to  allow  other  types  of  recreation  in 
accordance  with  HB  778.  The  Land  Board 
voted  to  expand  allowable  uses  to  include 
hunting,  fishing,  hiking,  bird  watching,  and 
berry  picking. 

The  lessees  responded  by  closing  nearly  two 
million  acres  of  private  land  to  recreationists. 
The  closures  occurred  during  the  peak  of  fall 
hunting  season.  The  lessees  believed  that  in 
supporting  HB  778  they  had  agreed  to  give  up 
their  right  to  control  access  by  hunters  and 
anglers  in  return  for  recreationists  abandoning 
their  request  for  expanded  access.  The 
recreationists  argued  that  the  lessees  never  had 
a  right  to  control  access. 


The  Process 

In  October  1993,  the  Land  Board  asked  the 
lessees  and  recreationists  to  sit  down  and 
resolve  the  issue  within  60  days.  The  parties 
agreed  and  created  an  ad  hoc  committee 
composed  of  four  representatives  each  from  the 
Montana  Wildlife  Federation  and  the  Montana 
Stockgrowers  Association,  and  one 
representative  from  the  Montana  Farm  Bureau. 
The  committee  then  invited  the  Montana 


Consensus  Council  to  convene  and  facilitate 
negotiations. 

In  a  series  of  meetings  from  November  1 993 
through  mid  January  1994,  the  committee 
worked  out  agreements  on  key  provisions  in 
the  rules.  The  parties  agreed  that  lessees  could 
condition  or  deny  access  to  state  land  for 
selected  management  reasons.  They  identified 
recreational  uses  that  could  cause  problems  for 
lessees,  including  motorized  vehicles,  fires, 
pets,  horses,  camping,  and  concentrated  uses. 
The  parties  also  developed  a  process  for 
resolving  site-specific  disputes,  and  they  agreed 
to  a  moratorium  on  any  legislative, 
admiiustrative,  or  judicial  activity  to  amend  the 
agreement.  They  also  agreed  to  reconvene  in 
December  1 994  to  assess  these  and  other 
emerging  guidelines. 

Throughout  this  process,  the  Council  shuttled 
between  the  parties,  clarifying  concerns, 
exploring  options,  and  documenting  areas  of 
agreement. 

It  proved  more  difficult  to  resolve  the  issue  of 
when  and  how  people  should  notify  lessees 
before  recreating  on  leased  land.  The 
committee  requested  and  received  an  extension 
of  the  60-day  deadline,  but  the  issue  remained 
unresolved  when  the  committee  submitted  its 
recommendations  to  the  Land  Board  on 
January  18,  1994.  The  board  tentatively 
adopted  the  recommendations,  tabling 
consideration  of  the  notification  rules.  DSL 
and  the  committee  then  revised  the  existing 
rules  based  on  the  agreement,  prepared  an 
environmental  assessment,  and  held  four  public 
hearings  on  the  proposed  revisions. 

The  Council  again  shuttled  among  the 
participants  to  seek  agreement  on  the 
notification  issue.  The  day  before  the  Land 
Board's  next  meeting,  the  committee  finally 
agreed  that  recreationists  should  personally 
notify  a  lessee  prior  to  staying  overnight,  using 
horses,  or  discharging  firearms  on  leased  land. 
If  the  lessee  was  unavailable,  the  recreationist 


could  leave  a  note  in  a  drop-box  at  the  lessee's 
ranch. 


Results 

Based  on  the  agreement  negotiated  among  the 
major  parties,  the  Land  Board  adopted  the 
revised  rules  on  June  6,  1994. 

The  lessees  gained  increased  control  over  access 
to  leased  land  under  specified  conditions. 

Recreationists  gained  increased  access  to  state 
school  trust  land. 


Major  Lessons 

Four  major  lessons  emerge  from  this  case  study: 

•  The  parties'  understanding  of  their  best 
alternative  to  negotiated  agreement 
kept  them  at  the  negotiating  table.  In 
this  case,  legislation  did  not  resolve  the 
issue,  and  the  pending  lawsuit  would 
likely  have  been  costly  to  both  sides. 

•  External  deadlines  set  by  the  Land 
Board  compelled  the  participants  to 
continue  and  complete  the  negotiation 
process. 

•  The  Council's  use  of  shuttle  diplomacy 
between  meetings  was  important  in 
helping  participants  find  common 
ground. 

•  Relying  on  a  single  negotiating  text 
provided  an  objective  record  of  areas  of 
agreement  and  disagreement. 


Prepared  by  the  Montana  Consensus  Council,  June  1997 


The  Beaverhead  County  Community  Forum 


Location: 

Purpose: 

Duration: 

Status: 

Participants: 


Beaverhead  County,  southwestern  Montana. 

Build  agreement  on  land-use  and  growth  management  activities  in  Beaverhead  County. 

Two  years. 

Ongoing  process. 

Business  and  economic  development. 

Human  services. 

Agriculture. 

Resource  development. 

Private  property  rights  advocates. 

Outdoor  recreation. 

Environmental  protection. 

Local,  state,  and  federal  government. 


The  Issue 


^proximately  70  percent  of  Beaverhead 
County  is  public  land.  These  lands  support  a 
variety  of  recreational  opportunities,  and 
grazing,  mining,  and  logging  on  public  lands 
contribute  to  the  county's  economy  and  many 
residents'  way  of  life.  Conflicting  positions  on 
how  to  manage  Beaverhead  County's  natural 
resources  have  resulted  in  years  of  unresolved 
conflict.  About  four  years  ago,  Beaverhead 
County  was  poised  to  follow  Catron  County, 
New  Mexico  and  Nye  County,  Nevada  into  the 
"War  on  the  West"  campaign,  in  order  to  gain 
more  control  over  public  land  decisions  that 
deeply  affect  local  residents.  Citizens  and 
officials,  however,  recognized  that  they  were 
more  likely  to  meet  their  needs  and  interests 
through  cooperation,  rather  than  confrontation. 

History 

In  July  1994,  Beaverhead  County  entered  into  a 
Memorandum  of  Understanding  (MOU)  with 
six  other  federal  and  state  land  management 
agencies  to  promote  a  coordinated  ecosystem 
approach  to  planning  in  Beaverhead  County.  In 
January  1995,  the  Interagency  Steering  Group, 
consisting  of  representatives  from  the  seven 
agencies  that  signed  the  MOU,  sponsored  a 
workshop  on  community  planning  designed  by 
the  Montana  Consensus  Council.  More  than  50 
citizens  and  leaders  spent  the  day  exploring  how 
to  better  involve  citizens  in  natural  resource 
decision  making  in  their  county. 


The  Process 

The  Beaverhead  County  Community  Forum 
emerged  from  the  workshop.  This  citizen 
working  group  formed  to  foster  understanding 
and  agreement  among  individuals  and  groups 
with  diverse  viewpoints  on  land-use  and  growth 
related  issues  and  activities  in  Beaverhead 
County.  As  stated  in  its  work  plan,  this  forum: 

1 .  Advocates  the  needs  and  interests  of 
Beaverhead  County  residents  in  county,  state, 
and  federal  land-use  planning  processes. 

2.  Works  with  the  various  agencies  to  seek 
consensus  on  the  agencies'  land-use  plans, 
activities,  and  schedules  as  they  affect  the 
residents  of  Beaverhead  County. 

3.  Helps  the  agencies  integrate  and  coordinate 
their  land-use  planning  processes  and  activities 
in  Beaverhead  County. 

The  Beaverhead  County  Community  Forum 
consists  of  2 1  citizens  that  meet  at  least  once  a 
month.  There  are  also  subcommittees 
(including  social  and  economic  research;  social 
and  economic  action;  public  land  management; 
and  communications)  that  work  on  specific 
projects  throughout  the  month. 

The  Montana  Consensus  Council  helps  design, 
coordinate,  and  document  the  results  of  the 
meetings.  By  providing  this  assistance,  the 
Consensus  Council  hopes  to  enhance  the 
capacity  of  local  people  to  build  agreement  on 
public  policy  issues  in  Beaverhead  County. 


The  Results 

Participant  in  the  Beaverhead  County 
Community  Forum  have: 

•  Estabhshed  an  ongoing  forum  to  build 
understanding  and  agreement  on  land- 
use  issues  in  Beaverhead  County. 

•  Developed  a  data  base  of  sodal  and 
economic  trends  in  Beaverhead  County. 
Using  these  data,  the  Social  and 
Economic  Action  Subcommittee  is 
identifying  potential  opportunities  and 
problems  to  address  in  the  community. 

•  Established  channels  of  communication 
that  previously  did  not  exist. 

•  Built  working  relationships. 

•  Created  the  Vision  Statement  and 
Management  Issues  for  the  Pioneer 
Mountains  Region.  This  document  lists 
the  most  critical  issues  fadng  the  region. 
The  Public  Lands  Subcommittee  is  now 
developing  management  goals  and 
objectives  for  this  region. 

•  Co-sponsored  the  annual  community 
weed-pull  in  Beaverhead  County. 

•  Published  a  newsletter  to  inform  the 
public  of  the  forum's  activities  and  to 
solicit  public  participation. 

•  Co-sponsored  a  discussion  on  open- 
space,  growth  management,  and  family 
ranch  protection  with  ranchers,  local 
environmentalists,  and  representatives 
from  national  environmental 
organizations. 


Major  Lessons 


The  most  important  feature  of  the 
Beaverhead  County  Community  Forum 
is  that  the  different  sectors  selected  their 
own  representatives  to  participate  in  the 
forum.  This  created  a  sense  of 
ownership  motivated  by  local  needs  and 
interests.  This  framework  also  allows 
those  who  are  not  sitting  at  the  table  to 
have  a  voice  in  the  decisions  through 
representation. 

The  forum  represents  the  value  of 
agency  cooperation  in  local  decision 
making. 

Though  aU  of  the  participants  are  local 
residents,  they  represent  a  diversity  of 
interests,  including  national  concenu. 

Participants  are  given  the  opportunity  to 
share  what  they  know,  learn  from  each 
other,  and  complement  one  another's 
knowledge  and  learning  styles.  By 
valuing  diversity,  forum  participants 
enhance  their  potential  of  making  more 
informed  and  enlightened  decisions. 

An  ongoing,  sustainable  community 
forum  can  be  successful  if  it  is  custom- 
designed  for  and  by  each  community.  It 
must  remain  flexible  to  adjust  to  the 
community's  changing  needs  and 
opportunities. 

It  is  important  for  participants  to 
acknowledge  the  relationship  and 
complexity  of  ecological,  economic,  and 
social  health.  But  this  makes  it  difficult 
to  remain  focused. 


Montana  Consensus  Council 

Office  of  the  Governor 

State  Capitol 

Helena,  MT  59601 

406-444-2075 


Ravalli  County  Comprehensive  Land-use  Plan 


Location: 
Objective: 
Duration: 
Status: 

Participants: 


Ravalli  County. 

Seek  citizen  input  and  advice  on  a  county  land-use  plan. 

7  months  (1994). 

Recommendations  delivered  to  the  Board  of  County  Commissioners  and  the 

Ravalli  County  Planning  Board. 

Representatives  of  about  35  diverse  local  organizations. 


The  Issue 

Ravalli  County  is  the  fastest  growing  county  in 
Montana.  To  keep  pace  with  rapid  social  and 
economic  change,  the  county  planning  board 
and  county  commissioners  initiated  a  process 
to  amend  the  county's  comprehensive  land-use 
plan.  Some  residents  supported  the  planning 
effort,  but  others  feared  it  would  strip  them  of 
private  property  rights.  The  board  anticipated 
a  contentious  planning  process. 

In  a  separate  but  related  initiative,  the  county 
commissioners  signed  a  Memorandum  of 
Understanding  to  coordinate  natural  resource 
planning  and  management  activities  in  the 
county. 


History 

Ravalli  County  adopted  its  first  comprehensive 
land-use  plan  in  November  1 98 1 .  This  plan 
avoided  restrictive  or  regulatory  language  in 
favor  of  broadly  stated  policies  or  goals,  such  as 
preserving  historic  sites  and  conserving  natural 
re-sources  and  water  quality. 

Since  1 98 1 ,  the  county's  population  has 
mushroomed.  The  planning  board  and  county 
commissioners  were  concerned  about  increased 
pressures  on  county  services,  including  fire 
protection,  schools,  and  roads.  Water  and  air 
quality  were  at  risk.  Also,  new  regulations,  such 
as  the  1 993  state  subdivision  law,  called  for 
stronger  and  more  specific  guidance  than  the 
1 98 1  plan  provided. 


In  1993,  the  planning  board  decided  to  revise 
the  1981  plan.  It  held  seven  public  workshops 
to  listen  to  citizen  concerns  and  explore  plan- 
ning options.  The  board  also  gathered  data 
from  local  and  federal  agencies  to  identify 
existing  conditions  and  problems. 

The  board  then  developed  a  draft  plan,  which 
was  reviewed  and  revised  by  county 
departments  affected  by  the  plan  and  by  an 
interagency  working  group. 

This  draft  plan  was  at  once  far  more 
comprehensive  and  particular  than  the  1 98 1 
version.  Among  other  objectives,  it  set  criteria 
for  subdivision  development,  delineated 
Community  Growth  Areas,  and  protected 
existing  land  uses  such  as  farming  and 
ranching. 


The  Process 

To  ensure  that  the  draft  plan  reflected  the 
interests  of  citizens,  the  planning  board  and  c- 
ounty  commissioners  invited  representatives  of 
local  public  interest  groups  to  review  the  draft 
plan  and  suggest  amendments.  They  also 
invited  the  Montana  Consensus  Council  to 
convene  and  facilitate  this  public  involvement 
process. 

The  public  interest  review  group  (PIRG)  was 
asked  to:  ( 1 )  review  and  clarify  proposed  policy 
statements;(2)  develop  a  meaningful  dialogue 
among  the  various  groups;  (3)  identify 
common  areas  of  interest;  (4)  identify 
potentially  controversial  issues;  and  (5)  resolve 
controversial  issues  to  the  extent  possible. 


Beginning  in  March  1994,  PIRG  members  met 
1 3  times  over  seven  months  to  review  and 
refine  the  language  of  the  draft  plan.  Not  all 
meetings  ran  smoothly.  In  May,  a  PIRG 
member  representing  the  local  Montana  Farm 
Bureau  chapter  presented  the  group  with  an 
"interim  land-use  plan"  similar  to  a  contro- 
versial plan  developed  in  Catron  County,  New 
Mexico.  This  plan  promoted  local  control  over 
federal  lands  within  a  county. 

The  presenter  asserted  that  Ravalli  County's 
draft  plan  did  not  adequately  address  federal 
land  issues,  was  not  based  on  sound  social  and 
economic  information,  and  had  been  developed 
with  too  little  citizen  involvement.  Other  PIRG 
members  heckled  the  presenter  and  several 
walked  out  of  the  meeting. 

Tensions  grew,  along  with  rumors  that  some 
PIRG  members  were  carrying  guns  to  meetings. 
One  member  allegedly  warned  a  county 
commissioner  to  "stay  away  from  open 
windows."  The  county  quickly  responded  by 
enacting  an  ordinance  prohibiting  citizens  from 
bringing  firearms  into  public  buildings. 

To  address  the  erosion  of  the  process,  the 
Consensus  Council  met  with  15  PIRG 
members  over  coffee  in  a  Hamilton  restaurant. 
After  listening  to  this  group's  concerns,  the 
Council  arranged  a  face-to-face  meeting 
between  a  Montana  Farm  Bureau  repre- 
sentative and  a  representative  of  the  Bitterroot 
Greens,  a  local  environmental  group.  The  two 
agreed  to  convene  a  small  but  diverse  group  to 
discuss  ways  to  incorporate  the  basic  interests 
of  the  "interim"  plan  into  Ravalli  County's  land- 
use  plan.  This  idea  was  approved  at  that  night's 
PIRG  meeting,  and  several  members 
volunteered  to  form  the  small  group. 

A  crisis  had  been  avoided,  but  a  great  deal  of 
disagreement  remained  over  many  parts  of  the 
draft  plan.  The  Council  suggested  shifting  the 
PlRG's  role  from  seeking  consensus  to  simply 
providing  input  and  advice.  All  involved 
agreed,  and  PIRG  members  completed  their 


review  of  the  draft  plan  in  September  1 994. 

Results 

County  planners  have  shelved  the 
comprehensive  land-use  plan  while  they  focus 
on  revising  the  county's  subdivision 
regulations,  another  contentious  and  more 
pressing  issue. 

The  PIRG  process,  however,  fostered  working 
relationships  among  f)eople  and  organizations 
with  diverse  interests.  Several  groups  continue 
to  meet  to  explore  land-use  planning  and  other 
issues  facing  Ravalli  County. 

Throughout  the  planning  process,  the  U.S. 
Forest  Service  was  conducting  a  similar 
ecosystem  management  project  in  the  northern 
part  of  the  Bitterroot  Valley.  Despite  the 
MOU  between  the  Forest  Service  and  the 
county,  the  two  government  agencies  did  not 
coordinate  their  planning  initiatives. 

Major  Lessons 

•  Government  agencies  should  clearly 
articulate  their  expectations  and 
objectives  for  seeking  citizen  input  and 
advice. 

•  Seeking  citizen  input  and  advice  is 
often  insufficient  to  build  agreement  on 
a  county  land-use  plan. 

•  If  a  county  is  interested  in  building 
agreement  on  a  land-use  plan,  the 
stakeholders  should  be  allowed  to  help 
design  the  process  to  foster  a  sense  of 
ownership  and  legitimacy. 

•  The  county  and  the  U.S.  Forest  Service 
should  work  with  citizens  to  develop  a 
common  understanding  of  the  social, 
economic,  and  environmental 
conditions  of  the  region. 


Prepared  by  the  Montana  Consensus  Council,  March  1997 


Policy  Dialogue  on  Instxeam  Flow  Protection 

Location:  Montana 

Purpose:  Build  agreement  on  strategies  to  protect  instream  uses  of  water 

Duration:  Nine  months 

Status:  Agreement  implemented;  legislation  passed 

Participants:      Monuna  Water  Resources  Association 

Montana  Stockgrowers  Association 

Montana  Association  of  Conservation  Districts 

Montana  Farm  Bureau 

Montana  Wildlife  Federation 

Montana  Council  of  Trout  UrJimited 


The  Issue 

People  have  long  taken  water  out  of  Montana's 
streams  and  rivers  for  beneficial  uses  such  as 
irrigation  and  municipal  or  domestic 
consumption.  But  some  people  worried  that 
streams  and  rivers  were  becoming  depleted, 
particularly  in  dry  years,  leaving  too  little  water 
instream  to  support  fisheries.  For  years,  both 
sides  struggled  to  find  a  way  to  protect  instream 
flows  while  still  honoring  existing  water  rights. 


willing  owner.  The  bill  died  quickly.  The  same 
legislator  created  a  broad-based  working  group 
from  southwestern  Montana  to  seek  agreement 
on  proposed  instream  flow  legislation  prior  to  the 
1993  session.  They  reached  agreement,  but  the 
proposed  bill  applied  to  the  entire  state,  and 
statewide  agricultural  groups  opposed  the  bill. 
The  bill  died  during  a  legislative  committee 
hearing. 


The  Process 


The  History 

In  1 988,  the  Montana  Department  of  Natural 
Resources  and  Conservation  (DNRC)  prepared  a 
discussion  paper  outlining  issues,  options,  and 
possible  strategies  to  protect  instream  flows. 
DNRC  then  created  a  working  group  to  review 
the  docimient,  including  people  who  represented 
existing  water  right  holders  and  fisheries 
advocates.  Some  members  of  the  working  group 
were  unhappy  with  certain  options  that 
contemplated  voluntarily  selling  or  leasing  water 
rights  for  instream  uses.  DNRC  incorporated 
some  of  the  ideas  from  the  working  group  and 
presented  all  the  options  to  the  public,  and  then 
scheduled  a  series  of  public  meetings  throughout 
the  state.  The  1 989  legislature  passed  a  restriaive 
bill  allowing  only  the  Department  of  Fish, 
Wildlife  and  Parks  to  lease  water  on  a  trial  basis. 

Without  much  warning,  a  Bozeman-area 
legislator  introduced  another  instream  flow  bill 
during  the  1991  session  that  would  have  allowed 
any  person  to  acquire  a  new  appropriation  or  to 
purchase  or  lease  existing  water  rights  from  a 


In  the  fall  of  1993,  the  Montana  Consensus 
Council  was  asked  to  mediate  a  long-standing 
dispute  between  recreationists  and  ranchers  over 
access  to  state  school  trust  lands.  The  primary 
players  in  the  negotiation  happened  to  be  the 
principal  adversaries  in  the  debate  over  instream 
uses  of  water.  After  six  months,  the  participants 
successfully  completed  an  agreement  on 
recreational  access  to  state  school  trust  lands. 
Toward  the  dose  of  the  negotiation,  the 
Consensus  Council  suggested  the  participants 
might  want  to  shift  their  focus  from  state  lands  to 
instream  flows.  Eventually  each  caucus  agreed 
that  a  consensus  process  might  provide  an 
opportunity  to  address  the  issue  constructively 
and  reach  a  mutual  gain  solution. 

The  participants  decided  that  the  negotiation 
should  include  only  representatives  from  key 
advocacy  groups;  other  decisionmakers  such  as 
government  administrators  and  legislators  were 
not  invited  to  the  table.  The  participants  also 
jointly  developed  a  set  of  ground  rules  for  the 
negotiation.  Before  addressing  any  particular  issue 
in  detail,  the  participants  spent  several  meetings 


learning  more  about  each  other's  needs  and 
interests.  They  also  shared  how  their  particular 
organizations  make  policy  decisions,  and  the 
process  they  would  have  to  go  through  to  seek 
input  and  advice  throughout  the  negotiation  and 
ultimately  confirm  any  agreement. 

As  the  1 995  legislative  session  moved  closer,  the 
participants  realized  that  a  solution  to  the 
instream  flow  impasse  would  more  than  likely 
require  new  legislation.  By  the  end  of  October 
1994,  the  participants  had  a  proposal  that  they 
were  willing  to  present  to  members  of  their 
organizations  at  upcoming  annual  meetings. 
After  the  annual  meetings  it  became  obvious  that 
the  participants  were  not  going  to  reach  an 
agreement  on  a  provision  allowing  water  rights  to 
be  bought  and  sold  for  purposes  of  instream  flow 
protection.  At  that  point,  the  participants  held 
several  more  meetings  and  began  to  focus  on  what 
conditions  would  have  to  be  built  into  a 
mechanism  that  would  allow  existing  water  rights 
to  be  leased  for  instream  uses. 

The  participants  asked  for  input  and  advice  on      ,-, 
the  agreement  from  key  legislators  and 
representatives  from  the  Office  of  the  Governor, 
the  Department  of  Fish,  Wildlife  and  Parks,  and  ; 
DNRC.  After  a  couple  of  meetings  with  key 
legislators  and  a  representative  from  the  ( 

Governor's  Office,  everyone  was  comfortable  that 
the  agreement  and  the  draft  bill  would  provide  a 
much  needed  tool  to  improve  instream  flow  - 

proteaion,  protect  existing  water  rights,  and 
minimize  any  potential  adverse  effects  to  local 
communities. 


The  Results 

Representative  Dick  Knox,  a  rancher  and  chair  of 
the  House  Natural  Resources  Committee,  agreed 
to  drop  his  own  instream  bill  and  instead  carry  a 
bill  to  implement  the  negotiated  agreement. 

Not  one  person  stood  in  opposition,  and  the 
bill  unanimously  passed  out  of  the  committee,  i 
It  passed  on  the  floor  of  the  House  by  a 
remarkable  93-6  vote.  It  was  subsequently 
passed  by  the  Senate,  and  the  Governor  signed 
the  bill  into  law  on  March  31,  1995. 


At  the  request  of  Governor  Radcot,  the 
Consensus  Council  convened  the  same  working 
group  to  monitor  implementation  of  the  new 
instream  flow  law.  To  fulfill  their 
responsibilities,  the  participants  jointly 
prepared  a  news  article  on  the  history  and 
structure  of  the  program  that  was  published  in 
the  newsletters  of  many  of  the  participating 
organizations.  The  participants  also  jointly 
prepared  a  brochure  that  provides  more  detail 
on  the  requirements  and  conditions  of  leasing 
instream  flows  to  enhance  fisheries. 

The  working  group  recently  agreed  to  improve 
opportunities  for  leasing  instream  flows  by 
identifying  target  watersheds  and  priority 
tributaries,  and  by  searching  for  ways  to 
streamline  the  leasing  and  change-of-use 
process.  Trout  Unlimited  is  currently  working 
with  several  landowners  to  lease  water  rights  to 
support  spawning  for  cutthroat  trout. 

Major  Lessons 

•  *  ■  The  instream  flow  policy  dialogue  built 
S .         on  the  success  and  working 

relationships  established  during  the 
land  access  negotiation. 

•  While  not  always  advisable,  in  some 
situations  it  is  possible  to  build 
agreement  on  complex  public  issues 
without  the  participation  of  those 

.  people  needed  to  implement  the 
agreement  such  as  legislators  and 
agency  administrators. 

•  Consensus  forums,  designed  by 
stakeholders,  can  effectively 

. . ,  _    supplement  conventional  institutions 
for  making  public  decisions. 

•  Participants  are  not  only  satisfied  with 
the  outcome  of  the  consensus  process, 
but  are  willing  to  invest  additional  time 

y.         and  energy  to  see  that  it  is  applied  "on 
the  ground." 


Prepared  by  the  Montana  Consensus  Council,  September  1997 
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Introduction 

The  first  step  to  resolve  a  public  dispute  is  to  analyze  the  situation  and  determine  the  best 
approach  to  address  the  issue.  The  objective  of  a  situation  assessment  is  to  develop  a  common 
understanding  of  the  substance  of  the  problem,  the  needs  and  interests  of  the  parties,  and  the  risks 
associated  with  different  procedures  for  resolving  the  issues.  A  situation  assessment  does  not  limit  other 
dispute  resolution  or  agreement  building  processes  from  moving  forward. 

Conducting  a  situation  assessment  typically  involves  the  use  of  an  impartial  facilitator  or 
mediator  to  review  appropriate  documents  and  interview  people  representing  different 
viewpoints.  Based  on  this  information,  the  facilitator  prepares  a  short  report  that  may  include 
a  recommendation  on  how  to  proceed.  The  report  is  distributed  to  all  of  the  participants  for 
review  and  comment. 

If  the  conclusion  of  the  situation  assessment  is  that  a  consensus-building  forum  is  the  best 
way  to  resolve  the  dispute  and  improve  the  situation,  and  if  the  participants  are  willing  to 
proceed,  the  next  step  is  for  the  participants  to  jointly  design  a  consensus-building  process  to 
meet  their  specific  needs  and  interests.  A  consensus-building  forum  must  be  tailored  to  the 
unique  needs  of  each  situation. 

This  module  is  designed  to  help  you  determine  whether  consensus  is  an  appropriate  approach 
to  address  a  particular  issue. 


Purpose  of  a  Situation  Assessment 

To  develop  a  preliminary  and  common  understanding  of: 

•  the  substance  of  the  situation; 

•  who  is  affected  by  or  interested  in  the  situation; 

•  the  needs  and  interests  of  the  parties;  and 

•  the  costs  and  benefits  associated  with  different  procedures  for  addressing  the  situation 
(or  resolving  the  dispute). 
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Necessary  Conditions  for  Moving  Forward 

1 .  The  parties  should  have  a  common  concern. 

2.  The  need  to  address  the  issue  must  be  compelling  from  everyone's  perspective. 

3.  The  parties  should  believe  that  a  consensus  process  offers  the  best  opportunity  for 
addressing  the  issue. 

4.  In  order  to  meet  condition  #3,  the  parties  should  have  a  realistic  view  of  alternative 
ways  to  address  the  issue  (including  the  status  quo). 

Reasons  to  Participate  in  a  Consensus  Process  ^ 

Frustration  with  the  status  quo. 
Uncertainty  about  the  strength  of  your  position. 
.  Desire  for  greater  and  more  direct  control  over  the  outcome. 
Desire  to  avoid  a  continuing  high  profile  and  politically  divisive  issue. 
Concern  about  the  costs  of  prolonged  dispute. 
Desire  for  finality. 


'  Adapted  from  Gerald  Cormick,  et.al.,  Building  Consensus  for  a  Sustainable  Future: 

Puting  Principles  into  Practice  (National  Roundtable  on  the  Environment  and  the  Economy, 
Ottawa,  1996). 
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Reasons  to  Not  Participate 

•  When  one  party  simply  wants  to  delay  action  in  a  situation. 

•  When  a  party's  sole  motivation  is  to  create  an  appearance  of  openness. 

•  When  there  is  a  crucial  principle  at  stake  (over  which  defeat  would  be  preferable  to 
any  appearance  of  compromise). 

•  When  any  party  believes  that  their  interests  would  be  fully  satisfied  without 
negotiations. 

•  Practical  limitations  (e.g.,  time  constraints,  lack  of  preparation,  inability  to  identify  a 
representative  ...) 

If  any  of  these  situations  deter  important  parties  from  participating,  other  groups  should 
he  very  cautious  about  going  ahead  --  the  end  result  may  be  seen  as  a  sham! 

Questions  to  Ask  Yourself 

•  What  is  it  that  our  organization  really  wants  and  values? 

•  What  would  we  need  to  get  and  how  would  this  situation  have  to  end  for  our  interests 
to  be  met? 

•  What  is  likely  to  happen  if  we  do  not  participate  in  a  consensus-building  process? 
Worst  case? 

Best  case? 
Most  probable? 

•  What  is  the  best  alternative  strategy  we  could  pursue  if  we  do  not  participate  in  a 
consensus  process? 

•  How  might  other  affected  people  and  organizations  answer  these  questions? 
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Guiding  Principles  for  Conducting  a  Situation 
Assessment 

1 .  Given  the  complexity  and  uncertainty  of  public  disputes,  the  more  time  you  invest  up- 
front to  understand  the  people,  procedures,  and  substance  of  the  situation,  the  better 
the  chances  of  a  successful  outcome. 

2.  Assessing  the  situation  (and  even  designing  the  process)  should  be  completed  prior  to 
bringing  the  participants  together  for  face-to-face  conversations. 

3.  Don't  jump  to  conclusions  regarding  the  substance  of  the  situation.  Remember  that 
public  disputes  are  a  mix  of  people,  procedures,  and  substance. 

4.  Start  small  with  key  players.  If  they  express  a  willingness  to  talk  and  seek  agreement, 
continue  with  a  full-blown  situation  assessment. 
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Questions  to  Conduct  a  Situation  Assessment 

Substance  of  the  Issue 

•  How  would  you  describe  the  situation? 

•  Does  \ht  issue  involve  values,  data,  interests,  and/or  concerns  with  certain 
organizations  or  institutions? 

•  What  are  your  concerns  regarding  the  issue? 

•  How  much  pressure  is  there  for  addressing  this  issue  (or  resolving  this  dispute)? 

Parties 

•  What  people  or  groups  are  affected  by  or  interested  in  this  issue? 

•  Who  is  responsible  for  making  final  decisions  and/or  implementing  the  solutions 
related  to  this  situation? 

•  Are  there  any  people  or  groups  that  may  want  to  undermine  a  process  designed  to 
improve  this  situation  or  resolve  the  dispute? 

Procedures 

•  If  this  situation  were  to  continue  on  its  present  course  (e.g.,  in  an  existing  decision 
making  or  dispute  resolution  arena),  what  would  be  the  most  likely  outcome?  Is  some 
type  of  decision  making  process  already  underway? 

•  Is  this  outcome  acceptable  to  you? 

•  Are  you  likely  to  get  more  from  a  consensus-building  forum  than  from  another  method 
of  addressing  the  situation  and  resolving  the  dispute?  What  is  your  best  alternative  to 
a  negotiated  agreement? 
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What  would  a  successful  outcome  look  like  to  you?  What  specifically  would  be  the 
results  or  goal  of  addressing  this  situation  --  a  plan,  policy,  set  of  action,  change  of 
behavior? 

Is  there  a  potential  commitment  from  decision  makers  to  listen  to  and  respect  the 
input  from  a  consensus-building  forum? 

What  are  the  constraints,  if  any,  to  convening  a  consensus-building  forum  (e.g.,  can 
representatives  for  all  viewpoints  be  identified;  are  there  sufficient  incentives  for 
seeking  agreement,  or  are  the  parties  too  polarized;  is  there  a  lack  of  resources;  are 
there  unreasonable  deadlines;  is  there  a  pending  legal  action;  are  there  legal  or  other 
constraints)? 


What  is  a  reasonable  deadline  for  reaching  an  agreement? 
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Selecting  an  Appropriate  Process 

Based  on  the  information  collected  from  a  situation  assessment,  the  challenge  is  to  match  the 
appropriate  dispute  resolution  procedure  to  the  particular  situation.  This  section  presents  a 
step-by-step  process  for  selecting  an  appropriate  decision  making  and/or  dispute  resolution 
process. 


1.  What  is  the  relative  power  of  the  parties,  and  how  important  is  this  issue  or  dispute  to 
each  party?  What  types  of  power  are  they  likely  to  bring  to  the  process  of  settling  the 
dispute  or  improving  the  situation?  Several  different  types  of  power  exist,  including: 

*  formal  authority  -  legally  mandated  authority  to  set  policy,  develop 
regulations,  grant  permits,  etc... 

*  expert/information  power 

*  procedural  power  ~  control  over  the  decision  making  process 

*  associational  power  ~  relationships  to  people  in  power 

*  resource  power  ~  time,  money,  services,  materials,  etc... 

*  sanction  power  -  the  ability  to  inflict  harm  or  deny  benefits 

*  nuisance  power  -  the  ability  to  cause  a  party  discomfort 

*  habitual  power  ~  the  status  quo 

*  moral  power  -  the  ability  to  appeal  to  widely  held  values 

*  personal  power  -  personal  attributes  or  skills  that  magnify  the  other  sources  of 
power 

2.  If  this  dispute  continues  on  its  present  course,  what  is  the  most  likely  procedure  by 
which  is  will  be  resolved  (i.e.,  the  default  procedure)? 

*  No  action? 

*  Unilateral  decision  by  an  administrative  agency  or  board? 
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*  Administrative  appeals? 

*  Litigation? 

*  Civil  disobedience? 

*  Stalemate? 

3.  What  are  the  most  likely  outcomes  of  the  default  procedure? 

4.  What  are  the  benefits,  costs,  and  risks  associated  with  the  default  procedure? 

*  What  are  the  transaction  costs  (money,  time,  and  other  resources)? 
How  satisfied  are  the  affected  parties  likely  to  be  with  the  outcomes? 


* 


What  impact  will  the  process  and  its  outcomes  have  on  the  relationships  among 
the  stakeholders? 

What  is  the  likelihood  of  recurring  disputes  on  this  issue? 


5.         Is  the  use  of  the  default  procedure  justified?  What  is  your  overall  assessment  based  on 
questions  1-4? 


If  the  default  procedure  is  inadequate,  what  factors  should  be  considered  in  selecting 
an  alternative  (more  collaborative)  approach? 

*  The  nature  of  the  relationship  -  Are  the  stakeholders  communicating  at  all? 
Is  there  open  hostility  and  contempt  being  expressed?  Are  the  parties  wary  of 
one  another  and  withholding  information?  Are  communications  open,  honest, 
and  respectful?  If  the  relationship  is  characterized  more  by  antagonism  and 
polarization  than  communication  and  cooperation,  it  may  be  difficult  to  create 
a  consensus-building  forum. 

•  The  clarity  of  the  issues  --  How  clear  are  the  issues  in  the  minds  of  the 
stakeholders?  Unrecognized?  Minimal  awareness?  Misperceptions?  General 
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understandings?  Well  defined?  How  will  the  degree  of  clarity  affect  the 
willingness  of  the  parties  to  come  to  a  consensus-building  forum? 

Timing  --  Are  there  deadlines  or  other  time  pressures  that  might  compel  the 
stakeholders  to  engage  in  a  consensus-building  forum?  Will  there  be  sufficient 
time  to  negotiate  an  acceptable  agreement? 

The  negotiation  skills  of  the  parties  -  If  the  negotiation  skills  of  the 
stakeholders  vary  dramatically,  it  may  be  difficult  to  create  a  fair  process.  The 
assistance  of  an  impartial  facilitator  or  mediator  to  train  participants  and 
manage  the  process  may  be  helpful. 

The  clarify  of  the  data  ~  If  scientific,  technical,  legal,  or  other  data  is 
unavailable,  uncertain,  or  misrepresented,  it  may  be  necessary  to  create  a 
mechanism  for  getting  agreement  on  the  facts. 

The  unpredictability  of  the  outcome  ~  The  greater  the  uncertainty  and  the 
higher  the  potential  costs  of  the  default  procedure,  the  more  likely  stakeholders 
will  be  willing  to  engage  in  a  consensus-building  forum. 

Administrative/legal  history  -  The  earlier  you  are  in  the  development  of  a 
conflict,  the  more  likely  it  is  that  you  will  be  successful  with  unassisted  dispute 
resolution  procedures. 

Legal  precedent  --  If  a  legal  precedent  is  involved,  most  parties  will  resist 
anything  but  a  judicial  decision. 

The  number  of  parties  -  The  more  parties,  the  more  complex  and  the  greater 
the  need  for  an  impartial  facilitator  or  mediator  to  manage  the  process. 

The  ability  of  parties  to  make  commitments  -  Can  you  identify  the 
appropriate  representatives  for  each  party  or  caucus?  What  happens  if  one  or 
more  key  parties  refuse  to  participate? 

The  relative  power  of  parties  ~  People  are  usually  more  willing  to  enter  into 
negotiations  when  their  relative  power  is  about  equal;  or  the  power 
relationships  are  unknown  and  there  is  a  serious  risk  in  testing  them. 

The  source  of  conflict  ~  If  the  conflict  is  over  values  or  rights,  a  consensus 
process  may  not  be  appropriate. 
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7.         What  are  the  benefit,  costs,  and  risks  of  using  a  collaborative,  consensus-based 
process? 

*  What  are  the  transaction  costs  (money,  time,  and  other  resources)? 

How  satisfied  are  the  stakeholders  likely  to  be  with  the  outcome? 


* 


What  impact  will  the  process  and  its  outcomes  have  on  the  relationships  among 
the  stakeholders? 

What  is  the  likelihood  of  recurring  disputes  on  this  issue? 


Is  the  use  of  a  collaborative,  consensus-based  forum  justified?  After  comparing  your 
answers  to  questions  4  and  7,  do  you  believe  that  you  vidll  get  more  from  a 
negotiated  agreement  than  you  would  from  another  method  of  resolving  the 
dispute  or  improving  the  situation? 


9.  If  you  select  a  collaborative,  consensus-based  approach,  how  will  you  initiate  the 

process? 
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Initiating  the  Process 


If  the  situation  assessment  suggests  that  a  consensus  approach  may  be  appropriate  for 
addressing  a  specific  issue  or  dispute,  the  next  step  is  to  initiate  the  process.  This  if  often 
more  difficult  than  it  might  seem. 

In  a  situation  where  a  dispute  is  not  yet  fully  developed,  but  where  one  or  more  parties  are 
concerned  about  the  possible  consequences  of  a  decision,  it  may  be  possible  for  the  parties  to 
get  together  in  an  effort  to  avoid  a  conflict.   It  is  much  more  likely,  however,  that  the 
stakeholders  will  not  enter  into  negotiations  until  after  a  dispute  has  erupted. 

In  either  case,  someone  must  get  the  ball  rolling.  Someone  must  contact  the  stakeholders  and 
suggest  that  they  come  together  and  talk.  However,  the  affected  interests  are  under 
considerable  pressure  not  to  make  the  first  move,  because  it  may  be  construed  as  a  sign  of 
weakness  or  an  expression  of  anxiety  about  the  outcome.  If  one  party  believes  that  it  will 
prevail  by  following  conventional  decision  making  procedures,  it  has  very  little  incentive  to 
initiate  the  process.  On  the  other  hand,  a  party  that  feels  it  is  likely  to  lose  through  the 
conventional  procedures  may  have  a  difficult  time  convincing  the  other  stakeholders  that  it  is 
in  their  interest  to  collaborate. 

Several  techniques  are  available  for  initiating  a  collaborative  problem  solving  process: 

•  Seek  a  Convener  -  An  outsider  with  absolutely  no  direct  stake  in  the  outcome  of  the 
dispute  is  in  the  best  position  to  convene  the  parties.  A  highly  respected  person  in  the 
community  can  also  serve  as  a  focal  point  for  initiating  new  efforts. 

•  Convene  an  Ad  Hoc  Committee  --  An  informal  committee  can  be  formed  to 
facilitate  communication  and  initiate  the  process.   Each  of  the  following  techniques 
can  be  used  by  a  convener  or  an  ad  hoc  committee. 

•  Reduce  the  Risk  of  Participation  -  One  way  to  enhance  the  prospects  of  getting 
started  is  to  reduce  the  risks  of  attending  the  first  meeting.  The  possibility  of  meeting 
should  be  kept  confidential  until  after  all  sides  agree  to  attend;  or  until  the  meeting  has 
been  held.  It  should  be  made  clear  in  the  invitation  that  no  commitments  are  implied 
by  attendance. 

•  Use  a  Facilitator  or  Mediator  -  A  professional  facilitator  or  mediator  may  be  useful 
in  starting  a  process  when  the  parties  are  polarized,  when  the  parties  can  or  will  not 
communicate  with  each  other,  or  when  the  problem  and  the  number  of  parties  make 
the  situation  especially  complex. 
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Create  a  Single  Negotiating  Text  --  A  single  negotiating  text  can  help  focus  the 
attention  and  conversation  of  the  participants.  It  may  include  an  analysis  of  the 
situation,  a  draft  work  plan,  and  suggested  set  of  ground  rules  to  govern  the  process. 

Report  on  Success  Elsewhere  -  Other  groups  that  have  successfully  conducted 
similar  efforts  can  serve  as  a  model  and  reason  for  optimism. 


Module  on  Assessing  the  Situation  --  Page  14 


Bison  in  the  Greater 
Yellowstone  Area 


A  Situation  Assessment  and 
Suggested  Work  Plan  and 
Ground  Rules 


Prepared  by  the 

Montana  Consensus  Council 

State  Capitol 

Helena,  MT  59620 

(406)  444-2075 


Draft  of  June  25,  1997 


INrmODUCTION 

During  the  winter  of  1996  and  1997, 
citizens  and  government  officials  contacted 
the  Montana  Consensus  Council  seeking  a 
way  to  resolve  conflict  over  the  bison  in 
the  Greater  Yellowstone  Area.  People  from 
all  sides  of  the  issue  expressed  concerns 
about  ongoing  attempts  to  develop  a  bison 
management  plan,  citing  eroding 
relationships  and  a  lack  of  meaningful 
public  involvement. 

In  response,  the  Montana  Consensus 
Council  contacted  representatives  from  the 
agricultural  community,  the  State  of 
Montana,  the  U.S.  Department  of  the 
Interior,  environmental  and  wildlife 
conservation  organizations,  the  InterTribal 
Bison  Cooperative,  and  animal  rights 
advocates.  The  Council  suggested  that  a 
"situation  assessment"  might  be  helpful. 
The  response  was  overwhelmingly  positive. 

The  goal  of  a  situation  assessment  is  to 
develop  a  common  understanding  of  the 
range  of  concerns  surrounding  an  issue, 
and  to  suggest  an  approach  or  process  for 
resolving  the  issue  that  satisfies  the  needs 
and  interests  of  all  affected  parties. 
Assessing  the  situation  allows  people  to 
better  understand  the  issue,  other's  values, 
and  the  substance  of  any  disagreements  or 
conflicts.  It  also  sheds  light  on  areas  of 
agreement  and  opportunities  to  improve 
the  situation. 

The  objectives  of  this  situation  assessment 
are  to: 

( 1 )       Identify  the  interests  of  the  people, 
agencies,  and  organizations 
concerned  with  the  bison  that  live 
in  the  Greater  Yellowstone  Area; 


(2)  Provide  a  forum  for  people  with  an 
interest  in  bison  in  the  Greater 
Yellowstone  Area  to  identify 
specific  issues  they  feel  need  to  be 
addressed; 

(3)  Describe  the  most  likely  procedures 
by  which  this  situation  would  be 
addressed  if  it  were  to  continue  on 
its  present  course; 

(4)  Encourage  people  to  suggest  ways  to 
improve  the  situation;  and 

(5)  Determine  whether  the  conditions 
needed  for  consensus  building  exist. 

The  Montana  Consensus  Council  is  an 
impartial  servant  of  all  participants  in  this 
process.  We  are  not  an  advocate  for  any 
particular  interest  or  outcome.  The  Council 
is  committed  to  impartially  documenting 
the  values  and  concerns  of  all  participants 
and  assessing  the  situation.  If  requested, 
we  can  also  help  people  design  an 
appropriate  process  for  seeking  agreement 
on  the  situation  in  a  way  that  satisfies  all 
interests  while  allowing  participants  to 
maintain  their  own  values. 


METHODOLOGY 

This  situation  assessment  is  based  on  about 
thirty  voluntary,  confidential  interviews 
conducted  by  the  Montana  Consensus 
Council  with  people  who  are  concerned 
about  the  bison  in  the  Greater  Yellowstone 
Area.  These  people  identified  themselves 
with  the  following  groups:  Montana  state 
government;  federal  government;  Native 
American  communities;  environmental  and 
wildlife  conservation;  animal  rights 
advocacy  organizations;  and  the 
agricultural  community. 


As  we  talked  with  people,  we  asked  them 
to  refer  us  to  others  who  were  involved  in 
the  issue.  People  were  interviewed  face-to- 
face  at  a  location  of  their  choice  or  by 
telephone  during  May  and  June  1997. 
Additional  information  was  obtained  from 
written  documents,  including  local  and 
regional  newspapers,  magazine  articles, 
organizational  documents,  and  government 
reports. 

Each  person  had  the  opportunity  to  freely 
discuss  his  or  her  concerns,  while 
responding  to  the  following  seven 
questions: 

( 1 )  How  would  you  describe  the 
situation? 

(2)  What  are  your  concerns  regarding 
the  issue? 

(3)  What  people  or  groups  are  affected 
by  or  interested  in  this  issue?  Who 
else  would  you  recommend  that  we 
interview? 

(4)  If  this  situation  were  to  continue  on 
its  present  course,  what  would  be 
the  most  likely  outcome?  Is  this 
potential  outcome  acceptable  to 
you? 

(5)  Are  you  likely  to  get  more  from  a 
consensus-building  forum  than  from 
another  method  of  addressing  the 
situation  and  resolving  the  dispute? 
What  is  your  best  alternative  to  a 
negotiated  agreement? 

(6)  What  would  a  successful  outcome 
look  like  to  you?  What  specifically 
would  be  the  results  or  goal  of 
addressing  the  situation-a  plan,  set 
of  actions,  change  of  behavior? 


(7)       What  are  the  constraints,  if  any,  to 
convening  a  consensus-building 
forum? 

Despite  our  attempts  to  be  inclusive,  this 
assessment  is  not  intended  to  be  exhaustive 
or  an  end  in  itself.  Rather,  the  information 
presented  here  is  offered  as  a  starting  point 
for  building  a  common  understanding  of 
the  situation  surrounding  bison  in  the 
Greater  Yellowstone  Area. 


DESCRIPTION  OF  THE  SITUATION 

The  debate  over  bison  in  the  Greater 
Yellowstone  Area  has  been  shaped  by  three 
underlying  themes:  the  history  of  people 
and  bison  in  the  area;  the  threat  of 
brucellosis;  and  adjacent  and  overlapping 
management  jurisdictions. 


History 

For  uncounted  years  Native  Americans 
relied  on  bison  as  one  of  their  most 
important  sources  of  food,  shelter,  and 
spirituality.  But  by  1872,  when 
Yellowstone  National  Park  (YNP)  was 
established,  the  West's  vast  bison  herds 
were  on  the  verge  of  being  eradicated  by 
unregulated  hunting.  By  the  1890s,  herds 
that  once  roamed  the  plains  in  the  millions 
had  been  reduced  to  isolated  bands  of  a 
few  hundred  animals. 

Early  bison  population  estimates  for  YNP 
are  contradictory.  Some  sources  claim  that 
bison  did  not  range  into  the  area  now 
bounded  by  YNP,  while  others  report  small 
herds  within  the  park.  Populations 
apparently  reached  a  low  in  1892,  with 
various  estimates  ranging  from  300  to  as 


few  as  23  bison  in  the  park  by  that  year. 
In  1 902  Congress  appropriated  funds  to 
save  YNP  bison  from  extinction. 
Semi-domestic  bison  from  Montana  and 
Texas  were  brought  in  to  build  the  herd. 
The  introduced  bison  lived  in  enclosures, 
first  at  Mammoth,  later  at  the  Buffalo 
Ranch  in  the  Lamar  Valley.  Wild  calves 
were  periodically  added  to  the  ranched 
herd  and  some  were  released  to  the  wild. 

From  1925  to  1968,  park  management 
aimed  to  reestablish  bison  to  historic 
ranges  in  the  park.  By  1954,  an  estimated 
1 ,477  bison  roamed  park  grounds. 
Concerned  about  possible  overgrazing,  the 
National  Park  Service  (NFS)  began  to 
reduce  herd  size  by  capture  and  shipment 
or  shooting.  In  1952  and  1953  a  few  bison 
were  taken  during  an  authorized  bison 
hunt  north  of  YNP.  More  aggressive 
control  in  following  years  cut  bison 
numbers  to  397  by  1967. 

Since  1968  YNP  policy  has  been  to 
minimize  direct  management  of  bison  and 
other  wildlife.  Bison  numbers  in  YNP  have 
increased  under  the  policy  referred  to  as 
"natural  regulation"  from  2,800  in  1988  to 
3,400  in  1992,  and  an  estimated  4,200 
animals  in  1996. 

Some  bison  wander  beyond  park 
boundaries,  particularly  during  winter 
looking  for  forage.  This  behavior  is  most 
common  along  the  park's  northern 
boundary  in  the  vicinity  of  Gardiner, 
Montana.  Bison  are  also  known  to  expand 
their  territory  by  moving  to  new  range  and 
staying  there.  This  "nomadic"  behavior 
differs  from  elk's  yearly  patterned 
migrations. 


Many  people  in  the  region  and  across  the 
nation  view  the  growth  of  YNP's  bison 
herds  and  the  expansion  of  their  range 
outside  the  park  as  a  laudable  conservation 
success.  Other  people,  however,  see  this 
same  expansion  as  a  threat  to  private 
property  and  the  area's  brucellosis-free 
status. 


Brucellosis 

Brucellosis  is  a  bacterial  disease  occurring 
in  numerous  domestic  and  wild  animals. 
Brucella  abortus,  the  species  of  bacteria  that 
infects  cattle,  bison,  and  elk,  is  known  to 
cause  abortion  and  male  infertility  in 
cattle.  Transmission  mainly  occurs  through 
direct  contact  with  aborted  fetuses  or 
placental  materials.  Undulant  fever,  a 
disease  in  humans  caused  by  the  brucellosis 
bacteria,  is  typically  transmitted  through 
consuming  unpasteurized  dairy  products  or 
by  eating  under  cooked  meat  from  an 
infected  animal. 

As  early  as  1917,  tests  indicated  brucellosis 
infection  in  bison  at  the  Lamar  Buffalo 
Ranch  in  YNP.  The  source  of  the  disease 
cannot  be  confirmed,  but  was  most  likely 
either  from  the  bison  introduced  in  1 902 
or  dairy  cattle  kept  at  the  Lamar  Buffalo 
Ranch. 

In  1952  Montana  joined  the  aggressive 
program  to  eliminate  brucellosis  from 
livestock.  The  nationwide  program  is 
administered  by  the  USDA  Animal  and 
Plant  Health  Inspection  Service  (APHIS). 
Livestock  are  tested,  brucellosis  infected 
animals  are  slaughtered,  and  calves  are 
vaccinated.  Under  this  program  the 
number  of  known  infected  livestock  herds 
in  the  United  States  has  steadily  decreased 


at  a  cost  of  more  than  $1.3  billion  to  date. 
The  current  target  date  for  complete 
eradication  of  the  disease  in  livestock  is 
1998. 

APHIS  classifies  each  state  as  Class  Free, 
A,  B,  or  C,  depending  on  the  number  of 
known  infected  herds.  Wyoming,  Idaho, 
and  Montana  are  currently  designated 
Class  Free.  Discovery  of  brucellosis  in  a 
Class  Free  state  can  result  in  a  temporarily 
downgraded  status  for  the  area  where  the 
herd  is  located,  or  a  downgraded  status  for 
the  entire  state  if  it  has  spread  beyond  one 
herd.  Also,  other  states  or  countries  may 
restrict  imports  from  states  that  they 
suspect  may  be  at  risk  of  brucellosis. 

The  approaches  to  disease  control  in 
wildlife  range  from  minimal  intervention,  if 
any,  to  managing  the  disease  in  any  way 
that  minimizes  risk  of  transmission  to 
cattle.  While  elk  in  the  Greater 
Yellowstone  Area  also  carry  brucellosis  and 
regularly  migrate  onto  Forest  Service  and 
private  lands,  bison  are  typically 
characterized  as  nomadic  and  sometimes 
wander  to  and  remain  in  new  territory.  It  is 
because  of  this  behavior  that  livestock 
producers  and  disease  control  agencies  are 
most  concerned  about  bison  transmitting 
brucellosis  to  catde.  Others  contend, 
however,  that  a  policy  directed  solely  at 
bison  cannot  succeed  as  long  as  elk  carry 
the  disease  and  as  long  as  bison  and  elk 
continue  to  congregate  on  elk  feeding 
grounds. 

Management  Jurisdictions 

Bison  pay  no  heed  to  park  boundaries  or 
the  jigsaw  puzzle  of  other  jurisdictional 
lines  as  they  move  from  one  grazing 
ground  to  another  in  and  around 


Yellowstone  National  Park.  But  such 
movement  raises  concerns  for  some  people 
because  of  the  risk  of  spreading  brucellosis, 
the  potential  loss  of  brucellosis-free  status, 
and  the  threat  to  private  property  that 
bison  may  pose.  Other  people  feel  that 
bison  should  be  allowed  free  range  and 
should  be  treated  like  wildlife. 

For  years,  YNP  and  Monuna  have 
struggled  to  devise  a  bison  management 
plan  that  would  satisfy  these  different 
viewpoints  and  conflicting  agency  missions. 
During  the  1980s  and  early  1990s,  bison 
leaving  YNP  into  Montana  were  under 
management  authority  of  Montana's 
Department  of  Fish,  Wildlife  and  Parks 
(DFWP).  Bison  exiting  the  park  at  this 
time  were  shot  by  state  game  wardens.  In 
1 985  the  Montana  Legislature  authorized  a 
bison  hunting  season.  Over  the  next  sbc 
winters  nearly  700  bison  were  killed 
outside  of  the  park,  mostly  by  licensed 
hunters.  During  the  winter  of  1988-89, 
when  569  bison  were  killed,  advocates  for 
animal  rights  waged  a  national  campaign 
against  the  hunt,  which  was  heavily 
covered  by  the  media.  By  1 99 1  the 
Montana  legislature  revoked  the  authority 
for  the  bison  hunting  season  in  response  to 
strong  public  outcry. 

In  1986,  YNP  completed  an 
Environmental  Assessment  to  evaluate 
experimental  methods  to  control  bison. 
Montana  urged  herd  reductions  while  YNP 
decided  to  try  barriers  and  aversive 
conditioning  to  change  control  movement. 
The  bison  were  unimpressed  and  continued 
to  roam  at  will. 

The  NPS  and  DFWP  kept  working  on  the 
problem,  gradually  developing  a  nascent 
long-term  management  plan.  In  September 


1989,  the  agencies  agreed  to  conduct  a 
Bison  Environmental  Impact  Statement 
(EIS),  due  to  be  completed  in  1991.  Since 
then,  however,  EIS  deadlines  have  been 
rescheduled  as  the  parties  engaged  in 
numerous  meetings,  formal  negotiations, 
yearly  and  recycled  interim  plans,  and 
public  scoping  periods.  This  process,  most 
agree,  has  led  to  frustration  and 
increasingly  eroded  relationships  among 
the  participants. 

In  response  to  this  stalemate,  a  citizens 
working  group  formed  in  1 99 1 .  Members 
from  the  environmental  and  wildlife 
conservation  community,  cattle  ranchers, 
and  local  landowners  agreed  to  the  goal  of 
maintaining  a  wild  bison  population  with 
the  following  objectives:  ( 1 )  Manage  bison 
with  minimal  human  intervention; 

(2)  Allow  bison  on  other  public  land; 

(3)  Maintain  separation  of  bison  and 
cattle;  (4)  Remove  bison  from  private 
property  if  they  threaten  property  or 
personal  safety;  and  (5)  Allow  hunting  if  it 
can  be  done  in  an  ethical  manner  to 
control  bison  population.  The  agreement 
received  little  or  no  attention  from  public 
officials. 

In  the  summer  of  1994,  Montana's 
Governor,  Marc  Racicot  wrote  to  YNP 
expressing  concern  about  the  lack  of 
progress  on  the  Bison  EIS.  Also  in  1994, 
the  brucellosis  issue  came  to  a  head. 
Several  states  questioned  whether  the 
Montana  State  Veterinarian  had  sufficient 
control  to  prevent  circumstances  in  which 
brucellosis  might  be  transmitted  from  bison 
to  cattle.  Washington,  North  Dakota, 
South  Dakota,  Kansas,  Nebraska,  and 
Texas  decided  to  require  additional  testing 
on  cattle  originating  from  Montana. 


Montana  was  caught  between  the 
conflicting  management  policies  of  two 
federal  agencies:  U.S.  Department  of 
Interior  policies  allowed  brucellosis- 
carrying  bison  to  enter  Montana  from 
YNP;  U.S.  Department  of  Agriculture 
could  revoke  Montana's  brucellosis-free 
certification  based  on  the  presence  of 
diseased  wild  bison  in  the  state.  In  January 
1995,  Montana  filed  a  complaint  in  U.S. 
District  Court  against  the  federal 
government  seeking  relief  from  the 
conflicting  federal  policies. 

In  March  1995,  the  Montana  Legislature 
transferred  management  authority  over 
YNP  bison  entering  Montana  from  DFWP 
to  the  Department  of  Livestock  (DOL),  the 
state  agency  responsible  for  livestock 
disease  control.  In  October  1995,  Montana 
issued  a  decision  notice  and  environmental 
assessment  to  continue  bison  management 
according  to  the  provisions  of  the  1 992 
Interim  Bison  Management  Plan.  At  the 
beginning  of  winter  1995,  YNP  bison 
numbered  3,398.  State  officials  killed  433 
head  outside  the  park  that  season. 
Carcasses  were  given  to  several  tribes  and 
social  service  organizations. 

Also  in  1995,  to  better  cope  with  concerns 
about  brucellosis  and  overlapping 
jurisdictions,  the  agencies  legally 
responsible  for  wildlife  management  and 
disease  control  formed  the  Greater 
Yellowstone  Interagency  Brucellosis 
Committee  (GYIBC).  The  GYIBC  operates 
under  a  Memorandum  of  Understanding 
(MOU)  signed  by  the  governors  of 
Wyoming,  Montana,  and  Idaho;  the 
Secretary  of  the  Interior;  and  the  Secretary 
of  Agriculture.  The  GYIBC  has  been 
hampered,  however,  by  differing 
management  philosophies  and  scientific 


opinions  among  agencies  involved.  Many 
people,  including  the  University  of 
Wyoming  Institute  for  Environment  and 
Natural  Resource  Research  and  Policy, 
recommended  that  GYIBC  include 
participation  from  non-governmental 
groups  and  the  public  in  a  consensus  effort. 

In  November  1995,  the  NPS  and  the  State 
of  Montana  entered  into  a  settlement 
agreement  to  prepare  an  interim  joint 
operations  plan  (1996  Interim  Plan). 
Provisions  of  the  settlement  agreement 
included  revisions  to  the  interim  bison 
management  procedures;  completion  of  an 
environmental  assessment  (EA)  prior  to 
implementing  the  revisions;  a  schedule  for 
completion  of  a  long-term  management 
plan  and  BIS;  and  concurrence  that  bison 
management  is  consistent  with  upholding 
Montana's  brucellosis-free  status.  The  1996 
Interim  Plan  addressed  an  area  north  and 
west  of  Yellowstone  National  Park,  in 
Montana's  Park  and  Gallatin  counties. 

On  December  20,  1995,  the  NPS  and 
Montana  released  a  draft  EA  on  the  1996 
Interim  Plan  for  public  comment.  More 
than  260  comments  were  received. 
Revisions  based  upon  public  comments 
included:  ( 1 )  relying  on  capture  and 
slaughter  rather  than  shooting  as  the 
primary  method  of  removing  bison;  (2) 
defining  acceptable  circumstances  for  bison 
to  roam  freely  on  public  lands  adjacent  to 
YNP;  and  (3)  allowing  YNP  to  take  a  more 
active  role  in  managing  bison  beyond  park 
boundaries. 

In  August  1996,  the  NPS  issued  a  Finding 
of  No  Significant  Impact,  which  meant 
that  an  EIS  on  the  1996  Interim  Plan 
would  not  be  required.  Conservationists 
realized  that  without  the  EIS  process, 
formal  opportunities  for  public 


involvement  in  the  plan  were  eliminated. 
Several  conservation  groups  and  an 
individual  challenged  the  federal  action, 
which  was  ultimately  upheld.  To  many 
citizens,  the  court's  decision  reinforced  the 
pattern  of  limiting  public  participation. 

Other  possible  solutions  were  offered 
throughout  the  winter.  For  instance,  the 
InterTribal  Bison  Cooperative  released  a 
proposal  to  quarantine  bison  and  restore 
disease-free  bison  to  tribal  lands,  bringing 
them  back  into  the  daily  lives  of  Indian 
people.  This  plan  continues  to  have 
widespread  support  from  environmental 
and  wildlife  conservation  organizations  but 
has  received  little  attention  from  public 
officials.  The  Montana  Legislature  also 
passed  a  bill  to  allow  the  state  to 
quarantine  bison  and  sell  brucellosis-free 
wild  bison  to  private  entities.  Some  people 
are  concerned,  however,  because  they  feel 
the  state  lacks  the  incentive  to  ensure  that 
the  bison  will  survive  the  period  of 
eradicating  brucellosis  from  the  herd. 

During  the  winter  of  1996-1997,  heavy 
snow  and  ice  drove  an  unusually  large 
number  of  bison  out  of  the  park.  More 
than  1 ,000  bison  were  captured  and 
slaughtered  or  shot.  Media  coverage  was 
again  intense  and  public  opposition  to  the 
killing  increased  as  the  death  toll  climbed. 
All  factions  felt  that  the  1996  Interim  Plan 
was  violated  by  the  "other  side." 

The  Draft  Bison  EIS  is  due  for  release  for 
public  comment  at  the  end  of  July  1997. 
People  on  all  sides  say  they  are  frustrated 
by  the  slow  pace  of  progress  and  lack  of 
opportunities  for  meaningful  public 
participation.  Some  people  say  they  will 
continue  to  pursue  resolution  of  the  issue 
through  other  means  if  a  more  workable 
approach  does  not  arise. 


FINDINGS 

Many  of  the  people  interviewed  for  this 
situation  assessment  said  there  is  a  need  to 
develop  a  common  understanding  of  the 
issues  and  of  how  addressing  one  group's 
concerns  might  affect  other  people's 
interests.  Many  interviewees  noted  that 
intolerance  and  lack  of  respect  for  other 
people's  values  has  led  to  disputes,  typically 
centered  on  the  means  to  achieve  a 
particular  goal,  rather  than  on  the  specific 
goal  itself. 

People  who  are  not  part  of  a  governmental 
agency  expressed  a  desire  to  be  part  of  the 
decision-making  process.  Public 
involvement,  they  say,  has  been      .rr<c; 
inadequate,  and  many  feel  they  are  not 
represented  by  the  agencies  or  elected 
officials. 

The  people  interviewed  identified  their 
preferred  outcomes,  discussed  processes  to 
address  the  problem,  and  suggested  ways  to 
improve  the  situation. 


Preferred  Outcomes 

When  asked  what  a  successful  outcome 
would  look  like,  the  interviewees  identified 
the  following  goals,  listed  here  in  no  order 
of  importance: 

•  Eradicate  brucellosis. 

•  Restore  bison  to  tribal  lands  and 
into  the  daily  lives  of  Indian  people. 

•  Maintain  states'  brucellosis-free 
status. 

•  Protect  wildlife  species  and  the 
habitat  on  which  they  depend. 


Acknowledge  private  property 
rights. 

Support  agriculture  as  a  way  of  life, 
as  an  important  economic  segment 
of  western  communities,  and  to 
maintain  open  space  and  wildlife 
habitat. 

Sustain  tourist,  recreation,  and 
hunting  economies. 

Respect  the  dignity  of  the 
individual  bison. 

Reduce  the  amount  of  human- 
caused  animal  suffering. 

Promote  ethical,  fair-chase  hunting. 

Protect  the  area's  ecological 
integrity. 

Allow  the  existence  of  free-ranging 
bison. 

Secure  the  area's  rural  way  of  life. 

Conserve  scenery,  natural  and 
historic  objects,  and  wildlife. 

Promote  democracy. 

People  may  disagree  over  how  to  achieve 
these  goals,  but  the  goals  themselves  are 
not  seen  as  incompatible  with  one  another. 


Processes  to  Address  the  Problem 

Lawsuits  were  cited  as  one  of  the  few 
means  available  to  influence  the  existing 
decision-making  process.  No  one,  however, 
believes  that  litigation  would  improve  the 
situation,  noting  their  expense, 


ineffectiveness  at  solving  problems,  and 
tendency  to  erode  working  relationships 
among  participants.  Some  people  said  the 
relevant  laws  are  too  ambiguous,  allowing 
rulings  to  be  repeatedly  challenged.  Still, 
some  groups  feel  they  have  few  other 
options. 

Civil  disobedience  was  mentioned  as  a 
relatively  effective  and  inexpensive  way  to 
get  the  attention  of  public  officials  and 
mobilize  popular  support.  People  choosing 
to  use  civil  disobedience  feel  the  conflict  is 
so  embroiled  that  the  benefits  outweigh  the 
risks  of  arrest  and  vilification  by  some 
members  of  the  public.  These  people  also 
feel  they  have  few  other  options. 

Some  people  look  toward  creating 
legislation  to  more  clearly  define  agency 
missions,  but  most  are  skeptical  about  the 
chances  of  passing  such  legislation. 
Similarly,  individual  agencies  are 
considering  making  unilateral  decisions  to 
meet  their  needs.  But  most  admit  that  such 
actions  are  not  likely  to  result  in  a 
sustainable  solution. 

Few  people  expressed  confidence  in  the  EIS 
process,  mostly  because  it  has  been  so 
lengthy.  When  asked  whether  they  felt  the 
mandated  public  participation  would  be 
meaningful,  the  common  answer  was,  "Hell 
no."  But  these  same  people  agreed  that  if 
the  public  participation  process  could  be 
strengthened,  it  may  help  improve  the 
situation.  People  are  reluctant  to  become 
involved  in  any  process  unless  the  decision 
makers  can  commit  to  implementing  the 
final  product.  In  addition,  they  stated  that 
they  want  a  clear  and  significant  role  in 
any  public  participation  process  and 
demand  that  their  values  and  expertise  are 
respected. 


In  short,  few  people  feel  that  their  best 
alternative  to  a  negotiated  agreement  will 
improve  the  situation.  Some  people  feel 
that  there  is  more  common  ground  than 
the  other  side  realizes.  Others  wonder  how 
a  group  of  people  with  such  divergent 
interests  can  hope  to  reach  agreement. 


Ways  to  Improve  the  Situation 

Everyone  interviewed  was  interested  in 
improving  the  situation  and  no  one  wants 
to  see  a  repeat  of  last  winter's  events. 
While  most  people  interviewed  noted  their 
interest  in  developing  a  cooperative, 
inclusive  process  to  address  the  issue,  they 
said  that  lack  of  trust  was  the  biggest 
constraint  to  convening  a  consensus- 
building  forum.  Many  people  are  tired  of 
fighting,  but  some  remain  focused  on 
making  their  "enemy"  lose  or  pay,  rather 
than  working  to  solve  the  problem. 

To  build  trust,  people  believe  they  need  to 
reach  a  common  understanding  of  each 
other's  interests  and  the  issues  at  hand.  It 
would  help,  agreed  most,  to  resolve  at  least 
some  of  the  scientific  uncertainty  regarding 
wildlife  and  habitat  management, 
brucellosis  transmission,  and  the  social  and 
economic  effects  of  management  decisions. 
It  may  also  be  necessary  to  accept  some 
level  of  uncertainty  and  make  decisions 
based  on  the  best  available  science. 

Some  people  noted  that  the  discourse 
surrounding  this  issue  has  focused  on 
trjang  to  advance  one  point  of  view  over 
another.  It  is  better,  they  contend,  to 
integrate  the  best  components  of 
everyone's  knowledge  and  build  an 
agreement  that  will  satisfy  the  diversity  of 
values.  Many  of  the  people  interviewed 
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indicated  that  the  decisions  we  must  make 
as  a  society  demand  that  people  listen  to 
and  work  with  each  other,  accommodating 
rather  than  suppressing  diverse  interests. 
Noting  that  the  situation  is  complex  and 
fraught  with  difficulties,  everyone  agreed 
that  opportunities  do  exist  to  seek 
agreement  on  managing  bison  in  the 
Greater  Yellowstone  Area. 


RECOMMENDATIONS 

Based  on  the  information  gathered  in  this 
situation  assessment,  the  Montana 
Consensus  Council  recommends  the 
following  course  of  action  to  improve  the 
situation  surrounding  bison  in  the  Greater 
Yellowstone  Area: 

1 .  State  and  federal  government 
officials  should  complete  the  Draft 
Environmental  Impact  Statement 
(DEIS)  by  July  31,  1997.  In 
releasing  the  document  for  public 
review,  government  officials  should 
clarify  their  expectations  for  public 
review  and  comment  on  the  DEIS. 

2.  During  the  first  60  days  of  the 
public  comment  period,  convene 
the  Greater  Yellowstone  Area  Bison 
Forum.  This  forum  should: 


(A)  Involve  people  affected  by 
the  issue,  those  needed  to 
implement  any  agreement, 
and  anyone  who  may 
undermine  the  process  if  not 
included. 

(B)  Acknowledge  and  respect  the 
interests  and  viewpoints  of 
others. 


(C)  Allow  all  participants  an 
opportunity  to  exchange 
ideas  freely. 

(D)  Allow  participants  to  design 
the  forum  by  selecting  their 
own  representatives, 
defining  the  issues  and 
objectives,  and  developing 
ground  rules  to  govern  the 
forum. 

(E)  Ensure  that  representatives 
from  the  various  caucuses 
report  to  their  constituents 
in  a  timely  and  responsible 
manner. 

(F)  Clarify  participants' 
commitment  to 
implement  any 
agreement. 


(G)       Not 


Not  delay  the  process  of 
reaching  a  decision  on  th( 
EIS. 


The  objectives  of  the  Greater 
Yellowstone  Area  Bison  Forum 
should  be  to: 

(A)  Seek  a  common 
understanding  of  the 
situation  by  clarifying  the 
goals  of  the  DEIS,  and 
reviewing  the  technical 
information  provided  in  the 
DEIS. 

(B)  Seek  agreement  on  what  we 
know  and  do  not  know 
about  the  science  related  to 
this  issue. 


(C)  Review  and  revise  the 
alternatives  presented  in  the 
DEIS. 

(D)  Seek  agreement  on  a 
Preferred  Alternative. 

During  the  final  30  days  of  the 
public  comment  period,  the  Greater 
Yellowstone  Area  Bison  Forum 
should  convene  a  series  of  public 
meetings  to  present  their  findings  to 
individuals  and  groups  that  have 
not  been  a  part  of  the  forum. 

After  these  public  meetings,  the 
members  of  the  forum  should 
appropriately  revise  their  findings 
and  present  a  final  report  to  state 
and  federal  government  officials 
that  outline  the  elements  for  a 
Preferred  Alternative  to  the  Final 
EIS. 

If  the  participants  in  the  Greater 
Yellowstone  Area  Bison  Forum  fail 
to  reach  agreement  on  a  Preferred 
Alternative,  the  legally  responsible 
decision  makers  will  select  the 
Preferred  Alternative. 


NEXT  STEPS  --  TIME  FRAME 

To  implement  these  recommendations,  the 
Montana  Consensus  Council  has  attached 
a  suggested  work  plan  and  set  of  ground 
rules  for  the  Greater  Yellowstone  Area 
Bison  Forum. 

During  the  next  several  weeks,  we  suggest 
the  following  steps. 


6. 


Allow  all  interested  and  affeaed 
parties  to  review,  contemplate,  and 
discuss  these  procedural 
recommendations,  as  well  as  the 
suggested  work  plan  and  ground 
rules  for  the  Greater  Yellowstone 
Area  Bison  Forum. 

Convene  a  series  of  caucus  meetings 
to  discuss  these  recommendations 
according  to  the  following  schedule: 

State  Government  July  14 

Federal  Government  July  14 

Native  American 

Communities  July  15 

Agricultural  Interests  July  15 

Environmental  and  Wildlife 
Conservation  Groups  July  1 6 

Animal  Rights  Advocates       July  1 6 

Tourism,  Recreation, 

and  Hunting  July  1 7 

Revise  the  suggested  work  plan  and 
ground  rules  and  distribute  it  by 
July  31,  1997. 

Convene  Greater  Yellowstone  Area 
Bison  Forum  meetings  in  August 
and  September,  1997. 

Convene  public  meetings  during 
the  early  part  of  October,  1997. 

Submit  a  final  report  to  state  and 
federal  government  officials  by  the 
end  of  October,  1997. 
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Greater  Yellowstone  Area  Bison  Forum 

Suggested  Work  Plan  and  Ground  Rules 

Draft  of  June  25,  1997 


1.0  Introduction 

1.1  This  document  is  based  on  the  findings  and  recommendations  in  Bison  in  the  Greater 
Yellowstone  Area:  A  Situation  Assessment,  prepared  by  the  Montana  Consensus  Council. 

1 .2  The  purpose  of  this  document  is  to  oudine  the  work  plan  and  ground  rules  to  guide 
the  activities  of  the  participants  involved  in  the  Greater  Yellowstone  Area  Bison 
Forum.  It  describes  the  suggested  purpose,  participants,  and  process  of  the  forum,  and 
may  be  amended  at  any  time  by  agreement  of  all  participants. 

1 .3  This  document  is  a  single  text  to  focus  the  attention  and  conversation  of  the 
participants.  It  is  meant  to  be  a  living  document  ~  it  is  expected  to  be  modified  as  the 
conversation  moves  forward.  The  goal  is  to  continually  improve  this  document  as  we 
search  for  agreement  on  this  topic. 


Suggested  Work  Plan 

2.0  Objectives,  Tasks,  and  Products 

2. 1  The  objectives  of  the  Greater  Yellowstone  Area  Bison  Forum  are  to: 

A.  Seek  a  common  understanding  of  the  situation  by: 

1.  Clarifying  the  goals  of  the  DEIS;  and 

2.  Reviewing  the  technical  information  provided  in  the  DEIS. 

B.  Seek  agreement  on  what  we  know  and  do  not  know  about  the  science  related  to 
this  issue. 

C.  Review  and  revise,  if  necessary  the  alternatives  presented  in  the  DEIS. 
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D.  Seek  agreement  on  a  preferred  alternative. 

E.  Allow  representatives  from  the  Greater  Yellowstone  Area  Bison  Forum  to 
convene  a  series  of  public  meetings  to  present  their  findings  to  the  public. 

2.2       After  the  public  meetings,  the  members  of  the  forum  will  appropriately  revise  their 
findings  and  present  a  final  report  to  state  and  federal  government  officials. 


3.0  Timeline  and  Deadlines 

3.1  Convene  caucus  meetings  during  the  week  of  July  14,  1997,  to  discuss  the  findings  and 
recommendations  of  the  situation  assessment  and  this  suggested  work  plan  and  set  of 
ground  rules. 

3.2  Convene  forum  meetings  during  the  months  of  August  and  September,  1997. 

3.3  Convene  public  meetings  during  the  early  part  of  October,  1997. 

3.4  Submit  a  final  report  to  sute  and  federal  government  officials  by  the  end  of  Oaober, 
1997. 

Suggested  Ground  Rules 

4.0  Participants 

4. 1  The  Greater  Yellowstone  Area  Bison  Forum  should  include  the  perspectives  of 
individuals  and  organizations  whose  interests  may  be  affected  by  the  management  of 
bison  in  the  Greater  Yellowstone  Area. 

4.2  To  date,  the  following  interests  or  caucuses  have  been  identified: 

A.  State  Government 

B.  Federal  Government 

C.  Native  American  Communities 

D.  Agricultural  Interests 

E.  Environmental  and  Wildlife  Conservation  Groups 

F.  Animal  Rights  Advocates 

G.  Tourism,  Recreation,  and  Hunting 
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4.3  Each  caucus  should: 

A.  Determine  how  many  individuals  it  would  like  to  actively  participate  in  the 
Bison  Forum  (consistent  with  the  ground  rules  presented  below  and  subject  to 
agreement  by  all  the  other  caucuses). 

B.  Select  individuals  to  participate  in  the  forum. 

4.4  Any  individual,  group,  or  community  may,  upon  request  to  the  forum,  present  and 
discuss  any  issue  or  concern  related  to  the  objectives,  tasks,  and  products  of  the  forum. 

4.5  Other  persons,  such  as  technical  experts,  may  be  asked  to  address  the  forum  on  terms 
agreeable  to  the  participants. 

4.6  Forum  meetings  are  open  to  the  public.  If  citizens  have  concerns  over  any  item 
where  agreement  is  being  sought  by  forum  participants,  they  are  encouraged  to  speak 
with  the  forum  member  they  feel  best  represents  their  interests. 

4.7  Individuals  that  do  not  participate  in  the  forum  itself  may: 

A.  Serve  as  resource  people;  and/or 

B.  Be  kept  informed  and  provide  input  through  their  caucus  representatives. 

5.0  Participant  Responsibilities 

5.1  Commitment  to  Seek  Consensus  (or  Agreement) 

A.  Each  participant  and  caucus  agrees  to  fully  and  consistently  participate  in  the 
process  unless  they  withdraw. 

B.  Each  participant  and  caucus  agrees  to  fully  explore  and  understand  all  issues 
before  reaching  conclusions. 

C.  Each  participant  and  caucus  agrees  to  search  for  creative  opportunities  to 
address  the  interests  and  concerns  of  all  participants. 

D.  Each  participant  and  caucus  is  committed  to  seeking  consensus  (or  agreement). 
Consensus  is  reached  when  the  participants  agree  on  a  package  of  provisions 
that  address  the  range  of  issues  being  discussed.  The  participants  may  not 
agree  with  all  aspects  of  an  agreement;  but  they  do  not  disagree  enough  to 
warrant  their  opposition  to  the  overall  package.  Each  caucus: 
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( 1 )  Has  the  ability  to  disagree  with  any  proposal,  but  assumes  a 
responsibility  to  offer  a  constructive  alternative  that  seeks  to 
accommodate  the  interests  of  all  the  other  participants; 

(2)  Is  committed  to  implementing  agreements  that  are  reached;  and 

(3)  Will  maintain  their  values  and  interests. 

5.2  Responsibility  to  Other  Participants 

A.  Each  participant  and  caucus  agrees  to  candidly  identify  and  share  their  values 
and  interests. 

B.  Each  participant  and  caucus  agrees  to  listen  carefully  and  respectfully  to  other 
participants  and  to  avoid  interrupting  other  participants. 

C.  Each  participant  and  caucus  agrees  to  offer  suggestions  with  respea  and  care. 

D.  Each  participant  and  caucus  agrees  to  share  relevant  information  not 
considered  confidential. 

E.  Each  participant  and  caucus  agrees  to  communicate  with  each  other  directly, 
rather  than  through  the  news  media. 

P.         Each  participant  and  caucus  agrees  to  challenge  ideas,  not  people. 

G.        Each  participant  and  caucus  agrees  that  views  expressed  at  meetings  are  for  the 
benefit  of  the  forum  and  should  not  be  raised  by  the  participants  in  other 
circumstances  as  a  challenge  to  positions  taken  by  the  other  participants. 

H.        Each  participant  and  caucus  agrees  to  respect  the  decision  of  any  participant 
and/or  caucus  to  withdraw  from  the  forum  at  any  time  and  for  any  reason. 

I.  Each  participant  and/or  caucus  agrees  to  explain  to  the  other  participants  and 

caucuses  the  reason  for  withdrawal  from  the  process. 

5.3  Responsibility  to  Constituencies 

A.  Each  participant  agrees  to  identify  the  interests  of  the  constituency  they 
represent. 

B.  Each  participant  agrees  to  seek  the  advice  of  their  constituency  throughout  the 
process. 
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C.  Each  participant  agrees  to  make  every  effort  to  represent  and  speak  for  their 
constituency. 

D.  Each  participant  agrees  to  accurately  explain  and  interpret  the  process  and  its 
proposed  outcomes  to  their  constituency. 

E.  Each  participant  agrees  to  keep  their  constituency  informed  of  the  activities 
and  ideas  emerging  from  the  process. 

F.  Each  participant  agrees  to  encourage  their  constituencies  to  respect  and  actively 
engage  in  this  process  in  a  constructive  manner. 


6.0  Coordination  of  the  Greater  Yellowstone  Area  Bison  Forum 

6.1  The  participants  need  to  discuss  the  need  for  an  impartial  convener  to  coordinate  the 
forum. 

6.2  What  are  the  roles  and  responsibilities  of  the  convener  and  process  coordinator? 

6.3  How  will  the  services  he  funded? 

7.0  Communication  with  the  Media 

7.1  From  time  to  time,  a  summary  statement  describing  the  progress  of  the  forum  may  be 
prepared  and  approved  by  all  participants  for  distribution  to  the  media,  the  general 
public,  and  other  interested  parties.  When  discussing  the  statement,  the  participants 
will  respond  within  the  spirit  of  the  statement. 

7.2  Each  participant  is  free  to  speak  to  the  media  regarding  their  own  views  on  these 
issues.  No  participant  may  characterize  the  views  of  other  participants  expressed  in 
this  process  to  the  media  or  in  other  forums. 
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The  skeptic:  i 

:ollaboration  has  its  limitd 


EdUor's  Note:  Michael  McCloskey,  chairman  of  the 
Sierra  Club,  distributed  this  memo  to  the  club's  board  of 
directors  last  November.  McCloskey  wrote  it  to  spur  dis- 
cussion; it  does  not  represent  an  official  position  of  the 
Sierra  Club.  It  is  reprinted  here  with  his  permission. 

By  Michael  McCloskey 

Anew  dogma  is  emerging  as  a  challenge  to  us.  It 
embodies  the  proposition  that  the  best  way  for 
the  public  to  determine  how  to  manage  its 
interest  in  the  environment  is  through  collaboration 
among  stakeholders,  not  through  normal  governmental 
processes. 

Further,  it  proposes  to  do  this  at  the  community 
level  through  a  consensus  process.  Advocates  of  this 
notion  believe  collaboration  must  be  place-based,  prefer- 
ably at  the  scale  of  natural  units  such  as  watersheds.  This 
idea  is  being  applied  both  to  managing 
natural  resources  (national  forests)  and 
in  determining  allowable  levels  of  pol- 
lution from  industrial  plants. 

This  idea  is  strongly  advanced  in  a 
report  of  the  Western  regional  team  of 
.the  natural  resources  task  force  of  the 
President's  Council  on  Sustainable 
Development  (PCSD).  It  is  reflected  in 
the  final  report  of  the  PCSD  in  only 
slightly  modified  form.  The  Clinton 
administration  endorses  the  idea,  too.  It 
sees  this  idea  as  an  extension  of  its  pro- 
grams for  reinventing  government,  for 
decentralization,  and  place-based  man- 
agement. Its  Project  XL  (for  "excel- 
lence" and  "leadership"),  now  being 
developed  by  the  EPA,  allows  compa- 
nies or  communities  in  a  pilot  project 
to  set  aside  EPA  rules  if  their  alterna- 
tive is  cheaper  and  cleaner;  companies 
will  be  required  to  gain  strong  commu- 
'     nity  support  through  collaboration  with 
local  stakeholders. 

These  ideas  are  not  merely  hypo- 
thetical; real  world  exercises  are  under 
way.  Bioregional  Councils  have  been 
set  up  in  Northern  California,  partly  in 
response  to  California  Resource  Secre- 
tary Doug  Wheeler's  proposals  for 

partnerships  in  managing  ecosystems 

across  mixed  ownerships.  Representa- 
tives of  the  timber  industry  are  spending  lots  of  time  with 
local  environmentalists. 


The  Quincy  Library  Group  is  often  cited  as  the  one 
with  the  most  comprehensive  agenda:  re-doing  the  plan 
for  managing  an  entire  national  forest.  Others  include  the 
Applegate  Partnership  in  southern  Oregon,  the  Henry's 
Fork  Watershed  Council  in  Idaho,  and  scores  of  water- 
shed councils  in  Washington  state.  Firms  such  as  3M  and 
Intel  will  soon  be  setting  up  their  stakeholder  coUabora- 
tives  under  Project  XL  in  the  Los  Angeles,  Portland  and 
Chicago  areas. 

Many  community  activists  like  these  proposals;  they 
see  them  as  empowering.  Many  academics  praise  them, 
too.  And  industry  likes  them.  They  prefer  dealing  with 
community  representatives  to  having  to  duel  with  EPA 
experts  at  the  national  level,  or  with  representatives  of 
national  environmental  groups.  One  company  spokesman 
recently  told  an  audience:  "I  don't  want  bureaucrats 
telling  me  how  to  run  my  business;  I  would  far  prefer  to 
take  my  chances  with  people  from  the  community." 

At  a  recent  conference  I  attended  on  this  subject,  I 
heard  community  activists  from  Oregon's  Rogue  River 
Valley  complain  bitterly  that  the  national  environmental 
groups  were  cold-shouldering  this  process  and  missing  a 
great  opportunity.  Apparently  we  stayed  out  of  the 
Applegate  Partnership  because  of  concerns  over  the 
implications  of  adaptive  management  proposals  for  the 
national  forest  there.  But  of  six  case  studies  examined, 
the  Sierra  Club  was  not  formally  involved  in  any,  nor 
were  most  other  national  environmental  groups. 

There  are  reasons  for  this.  Industry  thinks  its  odds 
are  better  in  these  forums.  It  is  ready  to  train  its  experts 
in  mastering  this  process.  It  believes  it  can  dominate 
them  over  time  and  relieve  itself  of  the  burden  of  tough 
national  rules.  It  has  ways  to  generate  pressures  in  com- 
munities where  it  is  strong,  which  it  doesn't  have  at  the 
national  level. 

Some  academics  see  the  situation  differently.  They 
draw  a  contrast  between  what  they  call  "solution-orient- 
ed" community  groups  that  welcome  this  trend,  and  the 
national-level  environmental  groups  that  they  call  "con- 
cem-orienled"  groups,  which  they  see  as  disagreeing  and 
holding  back.  Obviously  they  imply  that  we  resist  solu- 
tions and  only  want  to  perpetuate  conflicts. 

Enthusiasts  make  the  case  for  reliance  on  stakehold- 
er collaboration  in  these  terms:  Community-based  stake- 
holder collaboration,  they  claim,  will  produce  more  cre- 
ative and  acceptable  solutions.  Participants  will  have  a 


superior  understanding  of  local  site  conditions  and  will 
bargain  with  each  other  to  produce  "win/win"  solutions. 
Thus,  they  will  overcome  problems  with  government  by 
remote  control,  "one-size  fits  all"  prescriptions,  and 
unimaginative  bureaucratic  responses.  By  actively  partic- 
ipating in  finding  solutions,  buy-in  by  the  community 
will  be  obtained;  the  ideas  they  forge  will  have  political 
momentum.  This,  they  assert,  adds  up  to  empowerment 
of  communities  that  were  formerly  kept  in  a  submissive 
position  by  agency  bureaucracies. 

By  moving  beyond  "failed  adversarial  approaches." 
they  argue,  polarization  and  stress  in  communities  will 
be  reduced  and  working  relationships  improved.  Trust 
among  sectors  of  the  community  will  be  increased. 
Agencies  will  act  more  as  facilitators  and  come  to  be 
trusted  more,  too.  Community  environmental  activists 
also  believe  that  the  solutions  will  be  better  and  more 
sustainable. 

However,  many  in  our  ranks  have  a  different  take  on 
the  impact  of  moving  too  far  in  this  direction.  They  want 
to  know  whether  these  collaborators  are  acting  in  an 
advisory  role  with  respect  to  public  resources  or  whether 
they  are  being  given  power.  The  literature  is  obscure  on 
this  key  point.  The  situation  may  be  quite  different  where 
we  are  talking  more  about  private  land  (which  timber 
companies  don't  want  to  talk  about). 

A  fundamental  problem  also  lies  in  the  disparate 
geographical  distribution  of  constituencies.  This  re-dis- 
tribution of  power  is  designed  to  disempowcr  our  con- 
stituency, which  is  heavily  urban.  Few  urbanites  are  rec- 


ognized as  stakeholders  in  communities  surroundmg 
national  forests.  Few  of  the  proposals  for  stakeholder 
collaboration  provide  any  way  for  distant  stakeholders  to 
be  effectively  represented. 

While  we  may  have  activists  in  some  nearby  com- 
munities, we  don't  have  them  in  all  of  the  small  towns 
involved.  It  is  curious  that  these  ideas  would  have  the 
effect  of  transferring  influence  to  the  very  communities 
where  we  are  least  organized  and  potent.  They  would 
maximize  the  influence  of  those  who  are  least  attracted 
to  the  environmental  cause  and  most  alienated  from  it. 

Even  in  places  where  local  environmentalists  exist, 
they  are  not  always  equipped  to  play  competitively  with 
industry  professionals.  There  may  be  no  parity  in  experi- 
ence, training,  skills  or  financial  resources;  parity  is 
important  both  during  negotiations  and  in  follow-on 
phases  focusing  on  watchdogging  agreements.  And  we 
should  all  be  mindful  of  the  fact  that  these  processes  are 
very  time-intensive;  they  con- 
sume huge  amounts  of  time,  wear 
people  down,  and  leave  little  for 
regular  environmental  activism. 

It  is  troubling  that  such  pro- 
cesses tend  to  de-legitimate  con- 
flict as  a  way  of  dealing  with 
issues  and  of  mobilizing  support. 
It  is  psychologically  difficult  to 
simultaneously  negotiate  and 
publicly  attack  bad  proposals 
from  the  other  side.  This  tends  to 
be  seen  as  acting  in  bad  faith. 
Too  much  time  spent  in  stake- 
holder processes  may  result  in 
j      demobilizing  and  disarming  our 


And,  instead  of  hammering 
out  national  rules  to  reflect 
majority  rule  in  the  nation,  trans- 
ferring power  to  a  local  venue 
implies  decision-making  by  a 
very  different  majority  —  in  a 
much  smaller  population.  But  it 
gets  worse.  By  then  adopting  a 
consensus  rule  for  that  decision- 
making, small  local  minorities 
are  given  an  effective  veto  over 
positive  action.  Thus,  the  process 
has  the  effect  of  disempowering 
both  national  as  well  as  local 
majorities.  Those  not  represented 
by  any  organized  interest  in  a  community  may  be  totally 
disempowered,  and  if  the  status  quo  is  environmentally 
unacceptable,  this  process  gives  small  nTinorities  a  death 
grip  over  reform.  Any  recalcitrant  stakeholder  can  para- 
lyze the  process  and  defy  the  popular  will.  Only  lowest 
common  denominator  ideas  survive  the  process. 

That  these  concerns  are  pertinent  can  be  seen  in  the 
agendas  industry  brings  to  collaborations.  In  Northern 
California,  they  all  too  often  reflect  the  timber  industry's 
calculated  hysteria  over  forest  health  as  a  wedge  for 
rationalizing  salvage  logging.  In  Project  XL,  the  agenda 
is  to  relax  demanding  technology-based  standards  to 
reduce  pollution.  While  in  some  places  strong  environ- 
mental members  have  succeeded  in  reducing  the  impacts 
of  logging,  they  are  having  to  advance  their  agendas 
under  adverse  conditions. 

So  far  the  Forest  Service  has  generally  been  slow  to 
respond  to  these  stakeholder  efforts.  It  is  waiting  to  get 
direction  and  see  whether  this  is  what  the  public  wants. 
EPA  has  embraced  the  idea  with  more  enthusiasm,  but 
only  on  a  pilot  basis  to  test  the  theory.  Other  safeguards 
are  also  provided  in  their  case,  and  EPA  retains  control. 
We  should  worry  about  agencies  abdicating  responsibili- 
ty for  the  overall  interests  of  the  public.  Local  interests 
do  not  necessarily  constitute  the  national  interest. 

In  the  Sierra  Qub,  we  need  to  sort  our  way  through 
this  subject,  recognizing  both  pluses  and  minuses  of  the 
idea.  We  should  collect  news  about  local  experiences  of 
club  activists  and  develop  overall  guidance.  And  we  should 
do  this  soon.  The  train  is  on  the  tracks  and  movifig.   ■ 

High  Country  News  —  May  13.  1996  —  7 


The  Montana  Legislature  and  the 
Consensus  Process 


Edilor'i  Nou:  Via  artitit  woi  whticn  b}  MEIC'i  propem  ihtaml 
lob^t  Anne  Hulfu .  Since  1 993  liu  has  poradpaiul  m  coildtordiivc  onJ 
conKfUMi  fmctuti  on  aiua  ranfinf  /rom  haviioui  watu  diipotai  eai 
dcoiuip  10  on  qfuiitj  npiktien  ani  \ani  luc  . 

After  participating  in  both  wcceuful  and  luuucceisful  conienwi 
proceues  I  believe  I  have  tome  iiuight  on  the  advanuget  to  luing 
coniciuut  in  decition-making.  However,  after  tbii  legiilative  seuion 
I  am  convinced  that  more  often  than  not  the  proceu,  and  the  word, 
■te  being  used  agaiiut  environmental  groupt  for  strictlr  political 
putposei. 


'...more  often  than 
not  the  process, 
and  the  word,  are 
being  used  against 
environmental 
groups  for  strictly 
political  purposes.' 


What  follows  are  recent  examples  of  one  succeuful 
cotuetuus  proceu,  of  conseruus  efforu  that  ended  disas- 
trously for  environmentalisu,  and  of  opponenu  of  envi- 
ronmenul  protection  abusing  the  word  conseruus  to 
persuade  legislators  to  vote  for  environmentally  damag- 
ing legislation. 


iiaiitH,' 


«Mh*w  ' 


The  success 

The  only  successful  consensus  process  MEIC  has 
been  involved  in  recently  dealt  with  liability  for  the 
cleanup  of  harardous  waste  sites  under  Montatu's  state 
superfund  program.  Under  the  current  system  of  joint  and 

aeveial  liability,  the  state  can  require  a  parry  re- 

(poiuible  for  part  of  the  contamitution  at  a  site  to 

clean  up  the  entire  site.  That  rcspotuible  party  can 

then  go  to  court  if  it  wanu  reimbursement  from 

other  respotuible  parties. 


The  1 995  legislature  attempted  to  abolish  the 
joint  and  several  liability  concept  in  the  sate 
luperfund  law.  After  failing  tn  its  attempt  to  ab- 
•olve  polluters  of  cleanup  responsibility,  the  legis- 
lature ordered  an  interim  study  of  the  issue.  The  study  was  supposed 
to  result  in  tccommendatiotu  to  the  1997  legislature  on  how  to 
eliminate  joint  arwl  several  liability  in  the  state  superfund  program. 
After  watching  cleanup  standards  weaketwd  by  polluting  industries 
■tKl  the  legislature,  and  fearit\g  the  study  could  mean  the  end  of 
cleanup  at  conuminated  sites,  MEIC  decided  to  participate.  The 
interim  study  was  convened  by  the  Montaiu  Conseruus  Council. 
After  a  year  artd  a  half  of  meetings,  environmentalisu  (represented  by 
MEIC),  industry  and  suce  arwl  local  govcnunents  agreed  to  a  pilot 
project  that  changes  the  liability  system  in  limited  and  very  con- 
trolled circumstances.  A  bill  Ittcorporatifif  the  agreement  p— ed  the 
1997  legislature  with  na  opposition. 

Unfbrttmately  this  success  is  the  only  exception  to  what  is 
otherwise  a  lot\g  line  of  failures  arul  setbacks  for  envirotuncntaliso 
due  to  the  misuse  of  the  word  cotuetuus  atul  the  conseruus  process 
itself,  by  legislators  and  by  Gov.  Marc  Racicot.        ' 


The  consensus  process 
gone  wrong 

In  the  last  two  years,  there  have  been  twoother  study  committees 
that  MEIC  has  participated  in.  Both  study  committees  claimed  to  be 
trying  to  reach  conseruus  but  neither  ended  in  an  agreement  being 
reached.  In  fact,  MEICs  participation  in  both  was  used  to  help  pau 
bills  that  MEIC  opposed. 

•  Since  the  passage  of  the  Major  Facility  Siting  Act  (MFSA)  in 
1975  companies  generating  and  transmitting  electricity  and  petro- 
leum producu  have  fought  agaiiut  it.  The  MFSA  requires  an  aiulysis 
of  the  environmental  impacu  and  the  public  need  for  new  generation 
and  traiumiuion  facilities.  After  the  1995  legislature  defeated  an 
attempt  to  gui  the:  law,  the  Monuna  Conseruus  Council  was  re- 
quested to  convene  representatives  of  industry,  the  public,  the  utili- 
ties, and  government  in  an  attempt  to  rewrite  the  bw  for  the  1997 
legislature.  During  the  process  environmenul  groups  agreed  to  indus- 
try-backed proposals  to  streamline  MFSA  review  with  the  under- 
standing that  oveniding  environmenul  concenu  would  be  addressed. 
After  the  November  electioiu,  however,  industry  and  utility  repre- 

'  scntatives  were  no  longer  interested  in  reaching  coiueruus  arul  the 
process  fell  apart.  They  then  drafted  a  bill  for  the  legislature  that 
creatively  excluded.most  facilities  from  having  to  comply  with  the 

act,  thereby  rendering  the  act 
toothless.  The  bill's  sponsor. 
Sen.  Mack  Cole  (R-Hysham), 
and  other  advocates  of  the  leg- 
islation, characterised  the  bill 
as  a  piece  of 'corueiuus' legis- 
lation because  environmental 
groups  had  been  at  the  ubie, 
even  though  all  of  the  environ- 
menul groups  strongly  opposed  the  bill.  The  bill  passed. 

•  The  envinmmenul  self-audit  bill  (see  anide  on  page  3)  was 
described  as  a  partial  'corueiuus.*  Because  MEIC  and  the  Northern 
Plaiiu  Resource  Council  were  present  at  the  interim  discussioiu 
Rgardlr^g  an  envirorunenul  self-audit  policy,  that  participation  was 
used  to  suggest  that  we  agreed  with  all  para  of  the  bill.  Both  groups 
itiongly  opposed  the  bill  throughout  the  session  because  it  did  not 
litclude  proper  safeguards  for  irtformation  gathering,  remediation  of 
conamirution,  and  perulties  for  bad  actors.  Neither  the  process  i«>r 
the  product  were  consensus.  The  bill  passed. 


MEIC's  participation  in  both 
was  used  to  help  pass  bills 
that  MEIC  opposed. 
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The  abuse  of  the  word  consensus 

•  Electfic  utility  testnicturin{  is  one  of  the  moit  imporuitt  (nd 
'M-rc*chin(  iuucs  environmtniil  {roupt  hivt  dnlt  with  {or  yan. 
X't  hive  had  to  fisht  our  «iy  into  teeiet  mcciinp  bctvccn  electric 
jtilitiu,  Urtc  irtduttritl  utcn,  ind  (ovemmtnt  deciiion-miken. 
'kttd  throu{houi  the  ttttotiatiom  cnvironmcnul  titd  public  inicrcit 
:onccnu  verc  ipiorcd. 

Despite  these  ficu,  the  bill,  written  hy  and  for  the  MonuRi 
''os'cr  Co.,  «is  tepeatediT  described  in  hearinp,  in  the  halls  of  the 
^piiol  and  in  the  public  aretu  as  a  'coruensus*  bill.  Even  ivo 
3>embcrs  of  the  Public  Service  Commiuion  (P5C)  had  the  audacity- 
.0  «-riie  the  following:  'eonseruus  amont  enerp'  experu  in  Montana 
...  blossomed  from  an  exhaustive  collaborative  proceu — *  These 
:ommiuionen  inappropriately  used  the  vords  consensus  and  col- 
.aborationsynonymously,  and  they 
:mplied  that  the  bill's  opponents  - 
:ncludin(  two  other  PSC  commis- 
sionen  -  arc  not  eners>°  experu.  It 
appears  that  a  'eonseruus'  only  has 
:o  be  reached  among  those  who 
ihink  they  kno«'  everythirtt  to  be 
characterised  as  such.  The  bill  was 
opposed  by  environmenulisu,  se- 


niors, low-income  poups,  con- 
sumer advocatu  and  two  PSC  com- 
miuionera.  The  bill  passed. 

•  A  bill  to  urtdennine  a  Mit- 
soula  pesticide  ordinance  was  writ- 
ten by  pesticide  applicators  who 
oppose  the  proposed  ordinance.  ■ 
Sen.  Tom  Beck  (R-Deer  Lodge) 
stood  upontheSenate  floor  to  urge 
senators  to  vote  for  the  bill  because 
it  was  a  piece  of  'coruensus'  legis- 
biiosL  This  was  newt  to  the  people 
in  Missoula  who  had  worked  lo 
develop  the  ordinance  and  who  - 
strongly  opposed  the  bill,  and  lo 
MEJC  which  lobbied  agairut  4hc . 
bilL  A  'coruerutu*  among  one 
group  of  like-nundcd  folb  is  hardly 
a  difficult  task.  The  bill  patted.    . 


MEIC's  Consensus  Policy...    . 

As  a  ruult  of  MElCs  mixce  experience  with  the  coruensus 
.  proceu,  the  MEIC  boar:  of  director!  has  adopted  a  policy 
'  which  will  govern  any  future  involvement  in  cotuctuus  pro- 
[  cetsei;.  "'.•  '  •   •    '  .••      '.:•'   -i-   ;    ■..  - 


Conclusion 

Although  cotuetuus  can  work, 
environmenuluu  should  be  very. 

wary  of  jumping  into  a  to-called  eotueruui  process.  Tht  experiencu 
described  above  are  jutt  a  few  examples  of  environmenulisttsuffering 
simply  because  they  participated  in  a  study  or  a  corueruus  proceu 
trying  to  protect  public  health  and  the  cnvironmenL  It  it  clear  that 
legislators  and  irtdusiry  lobbyitu  use  the  word  'consciuus*  to  per- 
suade legitlatort  to  vote  for  a  bill  even  though  there  are  vocal 
oppoi>entt.  The  legislators  artd  lobbyitu  who  used  this  dishortest 
lactic  In  the  1997  legislature  were  quite  tucccuful.  Once  burned, 
twice  ahy,  should  be  the  'cotuctuus*  motto  of  cnvirotunenulitu  after 
thii  legislative  i 


'.^{ElCConteotiu  Process  Participation  Policy  :     .  -'  '  '-'^ 
■,-'.'.'.-   1-  ll  it  the  policy  o:  MEIC  to  panicipate  in  eonseruus 

'^proceu  efforu  only  wher  the  XiElC  board  has  determined  that   ' 
;;-  the  proposed  involvement  will  meet  all  of  the  following  crite- ' 
;,,ria£^.iirr-vr"'j'- ;:■  ■'-■;■  ■   '  "T-v'-'*-'^  ■■:^-'" ' '  ■     ■     '• 
J  A  '■:  L'--  a.  a  eonseruus  cffon  ii  Oie  bat  vay  to  make  ^ogrcu  on  the'  ' 
.-■-iuue;  *'■'".  ■•-•:•..     -'        ■■•■..•_•■■■.--•■       "    "    " 

:V'.:'..  b.  the  corueruus  effort  ii  not  being  lueii  by  government.' 
-.;  ageneiet  ai  an  alternative  to  eriorcing  existing  laws;   '   ' 
'^^   '  c  all  partiu  to  be  involves  have«  roughly  equal  stake  in ' 
.'-changing  the  status  quo;'  •;■.:;•  "A 'v 'r^  ;.^  f^L  ...•■.-■.•• ..'  '• 

■i'\^'7  d.  iht  history  of  the  partis  to  be  involved  tutgciu  tkeyT- 
-j'.viU  panicipate  in  good  faith;  ■   ..-.•.-.•-•'■■     '■    •• 
'^M^  *  c  any  government  repretenutlvct  involved  have  author-  " 
:>:  iiy.  to  make  commitmenu  on  behalf  of  their  agencies;' :'    ■''■^ 
^lL:t-.  {.  there  art  meaningful  consequences  for  participaao  who  ■ 
,^;violate  any  agreement  reached  through  the  proceu;  and  .  "  ''^ 
■'>■'  g.  there  it  rtatonable  likelihood  of  adequau  funding  for  ^ 
« -any  implemenution  efforti.   ."»-. ;  •  "'••'  -•  r.-f  =■  -'"  -  ••  •••.- 
'>>,!/.  \  2.  Before  MElCs  participation  can  begin,  the  MElCboard  : 
■.-..miBt  alto  determine  what  MElCt  detirtd  and  *boROffl  linc*- 
outcomet  from  the  proceu  are.-  ''  r-"  '..•_••:••*•"-  "•  • .        'I 
,._  .  ,.-''.,^— ■-.  --,  ■:,■••■      •        "•'   ^''' '  f-  V'"''— •    ',  "•'••if 


Other  tips  for  e\'aluatina 
the  consensus  process: 

•  Realise  that  not  every  iuue  can  be  i  etolvc  c  through 

corueruus.  Decide  whether  youn  it  an  iuut  tiui 
can  be  negotiated.  If  not,  don't  panicipate. 

•  Before  you  get  involved,  coiuidet  vhether  your 
participation  could  be  used  against  vou  at  a  future 
date.  If  to,  coruider  what  can  be  done  to  avoid 
thit. 

•  Iruiti  that  topics  other  than  just  r.tiuial  teiource 
iuues  be  subject  to  the  cotucntui  rrocest.  If 
corueruus  is  good  enough  for  r.tiurtl  resource 
iuuet,  it  should  be  good  enough  for  any  other 
controversial  iuue.  If  people  are  unwilling  to 
solve  other  iuuet  with  cofuemui,  perhaps  you 
should  be  suspicious  of  their  motives  ir.  proposing 
it  for  natural  retourcet. 

•  Although  collaboration,  corueruus.  and  majority 
rule  are  all  valid  toolt  for  making  deciiiont,  they 
are  NOT  lynonymout.  Make  ture  it  ii  clear  which 
one  it  being  contemplated. 

•  If  legitlatort  are  to  enamored  with  coiueruut, 
luggett  they  try  to  tolve  tough  iuuei  using  con- 
teruut  in  the  next  legitlativc  teuion.  Ferhapt  thit 
would  cure  them  of  their  desire  to  have  other 
people  do  all  of  the  work  and  spend  all  the  time  to 
try  to  teach  cotueiuut. 

Other  tips  if  you  are 
involved  in  a  consensus 
process: 

•  Make  ture  you  clearly  state  your  concersu,  goalt 
attd  non-negotiable  iuuet  at  the  begiruungof  the 

.  proceu.  Have  the  group  address  your  concerns 
early  in  the  proceu.  If  you  wait  until  the  end  to 
ulk  about  your  iuuet,  they  may  never  be  div 
euttcd. 

•  Make  all  panicipanu  agree  in  writing  that  no 
agreement  will  exitt  until  all  partiu  tign  off  on  a 

.   final  document. 

•  Your  representative  roust  be  able  to  make  birtding 

decisiims  for  your  group  or  your  corutitucncy.  If 
you  do  not  have  complete  faith  in  your  represen- 
tative, find  someone  elte  to  repreteni  you.  It  will 
be  easier  for  everyone  in  the  long-run. 

•  If  there  are  opponenu  to  the  outcome  of  a  coruen- 
'  aus  proceu,  corueruus  has  rtot  been  reached. 


Although  consensus  can  work, 
environmentalists  should  be  very  wary  of 
jumping  into  a  so-called  consensus  process. 
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Introduction 

One  of  the  primary  reasons  that  consensus  processes  fail  to  resolve  issues  is  that  the  parties  do 
not  have  a  clear  understanding  of  the  process  itself.  According  to  one  expert,  "negotiating  the 
issues  without  a  common  understanding  of  the  rules  of  the  game  is  like  attempting  to  play 
football  without  first  establishing  one  set  of  rules  --  a  Canadian  team  would  play  by  Canadian 
format,  an  American  team  by  their  country's  rules,  and  so  on." 

Ground  rules  ensure  that  the  participants  of  a  consensus-building  forum  have  a  clear  and 
common  expectation  about  the  purpose  of  the  forum  and  the  roles  and  responsibilities  of  the 
participants.  They  provide  "rules  of  the  road." 

An  initial  set  of  ground  rules  can  be  developed  by  the  participants  during  the  process  of 
assessing  the  situation,  and  then  revised  and  adopted  at  the  first  couple  of  meetings.  The 
process  of  developing  ground  rules  not  provides  a  common  foundation  for  all  the  participants, 
but  also  allows  them  to  develop  some  understanding  of  each  other's  needs  and  interests. 

At  a  minimum,  the  following  questions  should  be  addressed  in  designing  a  consensus-building 
forum. 
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A  Framework  for  Developing  Ground  Rules 


What  is  the  Purpose  and  Scope  of  the  Process? 

•  What  is  the  general  nature  of  the  problem  or  issue  that  has  brought  the  participants 
together? 

The  objective  at  this  point  in  the  process  is  to  agree  on  the  general  nature  of  the 
problem  so  that  a  consensus-building  forum  can  be  designed.  The  idea  is  not  to 
explore  all  the  concerns  and  interests  of  the  participants;  that  will  come  later  after  the 
participants  have  designed  the  process. 

•  Is  there  agreement  on  the  scope  of  issues  that  need  to  be  addressed? 

•  Do  these  issues  reflects  all  the  interests  of  the  participants  related  to  this  topic? 

•  What  is  the  goal  of  the  consensus-building  forum?  To  seek  agreement  on: 

•  The  problem? 

•  The  consequences  of  not  reaching  agreement? 

•  A  range  of  potential  solutions? 

•  Proposed  legislation,  administrative  rules,  a  management  plan,  or  other  vehicle 
to  implement  an  agreement? 

•  Funding  to  implement  an  agreement? 

•  A  strategy  to  implement  and  monitor  an  agreement? 

•  How  will  the  participants  respond  to  related  issues  or  topics  that  emerge  during  their 
conversation? 

That  is,  how  will  the  scope  of  the  issues  being  addressed  be  modified,  if  necessary? 

•  Are  there  external  constraints  that  may  affect  the  consensus-building  forum?  For 
example: 

•  Are  there  existing  timelines  or  deadlines  within  which  the  process  must 
operate? 

•  Do  other  groups  need  to  have  an  agreement  by  a  particular  time? 
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Are  there  ongoing  legal  proceedings  that  affect  the  process? 

Are  the  appropriate  people  available  to  participate? 

Will  it  be  difficult  or  impossible  for  some  people  to  participate  in  the  process 

due  to  financial  constraints?  If  so,  is  it  possible  to  reimburse  such  people?  If 

so,  what  are  the  criteria  for  being  reimbursed? 


Who  Needs  to  be  Involved? 

•  What  people  and  organizations  may  be  interested  in  or  affected  by  the  issue? 

•  Are  there  other  people  who  may  have  an  interest  in  the  outcome  of  the  process?  Who 
may  be  needed  to  implement  any  agreement?  Who  may  undermine  the  process  if  not 
included? 

•  Can  the  interests  be  organized  into  different  caucuses  -  groups  with  like-minded 
interests? 

•  How  many  representatives  does  each  caucus  need  to  best  represent  their     ' 
interests?  The  number  of  representatives  for  each  caucus  should  be  agreed  to 
by  all  the  other  caucuses. 

•  Allow  each  caucus  to  select  their  representatives. 

•  If  the  participants  do  not  select  their  own  representatives,  what  are  the  options? 

•  Let  the  convening  parties  or  the  lead  government  agency  select  the 
representatives  (this  approach  is  often  criticized  as  resulting  in  biased 
representation). 

•  Allow  an  impartial  facilitator  or  mediator  to  select  the  representatives  (this 
approach  may  compel  some  participants  to  question  the  impartiality  and 
credibility  of  the  facilitator). 

•  Are  there  other  people  or  organi2:ations  that  should  be  kept  informed?  If  so,  who  is  to 
do  the  informing  and  how? 

How  will  Consensus  be  Defined  and  Achieved? 

•  For  example,  "consensus  is  reached  when  the  participants  agree  on  a  package  of 
provisions  that  address  the  range  of  issues  being  discussed.  The  participants  may  not 
agree  with  all  aspects  of  an  agreement;  but  they  do  not  disagree  enough  to  warrant 
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their  opposition  to  the  overall  package.  Each  participant  and/or  caucus: 

( 1 )  Has  the  ability  to  disagree  with  any  proposal,  but  assumes  a 
responsibility  to  offer  a  constructive  alternative  that  seeks  to  accommodate  the 
interests  of  all  the  other  participants; 

(2)  Is  committed  to  implementing  agreements  that  are  reached;  and 

(3)  Will  maintain  their  values  and  interests. 

One  way  to  op>erationalize  the  idea  of  consensus  is  to  ask  the  participants  how  they 
feel  about  a  particular  proposal  or  option  according  to  one  of  the  following  statements: 

1 .  Wholeheartedly  Agree 

2.  Good  Idea 

3.  Supportive 

4.  Reservations  ~  Would  Like  to  Talk 

5.  Serious  Concerns  --  Must  Talk 

6.  Cannot  Participate  in  the  Decision  ~  Must  Block  It 

If  all  the  participants  fall  between  1-3,  consensus  is  reached.  When  someone  falls 
between  4-6,  that  person  must  assume  the  burden  of  clearly  articulating  their  concern 
to  the  larger  group,  which  must  then  assume  the  responsibility  of  accommodating  the 
concern.  The  group  may  continue  with  this  procedure  until  they  achieve  consensus  or 
decide  to  disagree. 


What  Happens  if  Consensus  is  not  Achieved? 

•  What  if  the  participants  fail  to  reach  agreement?  In  designing  the  consensus-building 
forum,  the  participants  should  consider  "fallback"  mechanics. 

Fallback  mechanisms  should  be  designed  in  such  a  way  as  to  provide  an  incentive  for 
the  participants  to  build  agreement. 

•  Several  fallback  techniques  are  available: 

•  Identify  areas  requiring  further  research  and  identify  who  should  do  it. 

•  Seek  a  recommendation  from  a  government  official  or  independent  expert  on 
how  they  would  resolve  the  issue.  This  procedure  may  provide  an  incentive  for 
the  parties  to  come  back  to  the  table  and  resolve  the  issue. 
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Include  statements  defining  areas  of  disagreement  as  well  as  agreement. 
Let  the  authorized  decision  maker  impose  a  decision. 


What  are  the  Roles  and  Responsibilities  of  the  Participants? 

•  What  are  the  expectations  for: 

Creating  and  maintaining  a  positive  atmosphere? 

Uncooperative  conduct? 

Clarifying  interests  and  concerns? 

Attending  meetings? 

Alternates? 

Keeping  constituents  informed  and  seeking  their  input  and  advice? 

Ratifying  agreements? 

What  is  the  Role  of  a  Facilitator  or  Mediator? 

•  Assessing,  with  the  participants,  the  situation  and  determining  an  appropriate  conflict 
management  strategy. 

•  Designing,  with  the  participants,  ground  rules  to  guide  the  process. 

•  Managing  relationships  and  communication  among  the  participants. 

•  Training  in  negotiation  and  consensus-building  skills. 

•  Facilitating  meetings,  assisting  in  preparation  for  meetings,  and  preparing  summaries 
of  meetings. 

•  Mediating  specific  issues,  including  shuttling  back-and-forth  among  the  participants 
clarifying  interests  and  positions. 

•  Factfinding  in  relation  to  a  specific  issue  in  circumstances  where  the  participants  are 
comfortable  with  that  arrangement  and  the  mediator  has  the  expertise  to  conduct  the 
research. 

•  Monitoring  implementation  and  revision  of  an  agreement. 
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What  Type  of  Activities  and  Events  Are  Needed? 

•  Would  an  orientation/training  session  on  the  consensus-building  process  be  helpful  to 
the  participants?  If  so,  when? 

•  What  is  the  time  line  or  deadline  for  reaching  agreement?  Is  it  necessary  or  helpful  to 
set  interim  deadlines  to  assess  progress  and  decide  whether  to  continue? 

•  What  types  of  information  will  be  needed? 

•  How  should  such  information  be  provided? 

•  Will  some  information  need  to  be  held  confidential? 

•  How  often  should  meetings  with  all  the  participants  be  held? 

•  If  meetings  or  conversations  among  participants  are  needed  in  between  meetings,  who 
may  initiate  such  communication? 

•  Should  agendas  be  prepared  in  advance  of  each  meeting?  If  so,  by  whom  and  when? 

•  Is  a  formal  record  of  the  meetings  necessary? 

•  If  so,  who  should  prepare  such  a  record  and  at  what  level  of  detail? 

•  Who  is  responsible  for  distributing  the  documents? 

•  How  will  the  notes  be  used  both  during  and  after  the  process? 

•  Will  working  groups  or  subcommittees  be  needed  to  address  specific  tasks  or  issues? 

•  Will  some  or  all  of  the  sessions  be  open  or  closed  to  the  public?  The  media? 

•  How  will  the  public  be  involved  throughout  the  process?  What  are  the  objectives  of 
public  involvement  and  consultation? 

•  The  participants  may  not  be  able  to  answer  some  of  the  issues  related  to  the  structure 
of  the  process  until  they  start  the  process  and  move  forward. 


What  Type  of  Communication  Channels  are  Needed? 

•  Should  anyone,  other  than  the  representatives,  receive  information  on  the  process? 
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•  If  so,  when  and  how  will  that  be  done? 

•  How  will  information  be  communicated  internally  by  the  participants? 

•  If  the  media  were  to  become  involved,  is  communication  with  it  permitted? 
If  so,  on  what  basis? 

•  A  press  release  drafted  by  the  facilitator  and  authorized  by  all  the  parties? 

•  Any  participant  may  freely  talk  to  the  media? 

•  Any  participant  may  talk  to  the  media  about  their  interests  and  perspectives  on 
the  process,  but  may  not  characterize  the  interests  or  commitment  of  other 
participants. 

How  to  Ensure  Commitment  to  the  Process? 

•  How  shall  compliance  with  the  ground  rules  be  maintained? 

•  Should  there  be  an  explicit  statement  by  the  participants  to  make  a  good  faith  effort  to 
seek  agreement  and  take  the  necessary  steps  to  implement  any  agreement? 

•  Will  the  designated  representatives  be  required  and  authorized  to  sign  the  ground 
rules? 

How  Should  any  Agreement  be  Implemented  and  Monitored? 

•  Clarify  the  participants  commitment  to  implement  the  agreement. 

•  Identify  roles  and  responsibilities. 

•  Design  a  monitoring  and  evaluation  strategy. 
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A  Suggested  Agenda  for  an  Initial  Consensus- 
Building  Meeting 

Introductions 

1 .  Who  am  I  and  why  am  I  here?  The  facilitator  should  introduce  him/herself  and 
describe  the  role  of  the  facilitator. 

2.  Who  are  you  and  why  are  you  here?  The  participants  should  introduce  themselves 
and  state  their  interests  in  the  issues  under  consideration. 

Meeting  Purpose 

3.  Why  are  we  meeting  together?  The  facilitator  should  state  the  purpose  of  the 
meeting,  including  issues  to  be  discussed,  and  requests  from  the  participants  to  revise 
the  agenda  as  necessary  in  order  to  get  agreement  on  the  meeting  purpose  and  format. 

Ground  Rules 

4.  What  shall  we  talk  about?  The  facilitator  should  suggest  an  agenda  for  the  meeting, 
including  the  order  and  timing  of  topics,  and  ask  the  group  to  agree  on  the  agenda. 

The  initial  meeting  typically  focuses  on  the  review,  revision,  and  tentative  adoption  of 
the  suggested  ground  rules  and  a  potential  work  plan.  The  facilitator  should  lead  the 
participants  through  a  point-by-point  review  of  the  ground  rules  to  ensure  a  common 
understanding  and  commitment. 

Next  Steps  and  Sununary 

5.  What  are  our  next  steps?  The  group  should  decide  when  to  meet  again,  what  tasks 
need  to  be  accomplished  before  the  next  meeting,  who  will  do  them,  and  what  the  time 
schedule  will  be. 

The  facilitator  should  summarize  agreements,  unresolved  issues,  and  next  steps, 
checking  with  the  group  to  ensure  an  accurate  report  is  developed. 

Adjourn 
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Some  Examples  of  Ground  Rules 

Helena  Working  Group  on  Subdivision  Review 
The  Beaverhead  County  Community  Forum 
Collaborative  Study  on  Joint  and  Several  Liability  (SB  382) 
Upper  Clark  Fork  River  Basin  Steering  Committee 
Ruby  River  Reservoir  Task  Force 
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Helena  Working  Group  on  Subdivision  Review 

Ground  Rules 

Adopted  January  9, 1996 


1.0  Introduction 

1.1  The  purpose  of  this  document  is  to  outline  the  process  and  ground  rules  to  guide  the 
activities  of  the  participants  involved  in  the  Helena  Working  Group  on  Subdivision 
Review.  It  describes  the  purpose,  participants,  and  process  of  the  Working  Group,  and 
may  be  amended  at  any  time  by  agreement  of  all  participants. 

1 .2  The  idea  of  a  broad-based  Working  Group  to  address  issues  of  growth  management  was 
conceived  by  citizens  of  Helena  and  confirmed  by  the  City  Commissioners  in  the  fall  of 
1 995.  The  Working  Group  itself  was  designed  by  the  participants. 

1 .3  The  Montana  Consensus  Council  was  asked  by  citizens  and  the  City  Commissioners  to 
convene  and  manage  the  Working  Group. 


2.0  Purpose 

2.1  The  purpose  of  the  Helena  Working  Group  on  Subdivision  Review  is  to  seek  agreement 
on  a  process  for  reviewing  and  permitting  subdivisions  in  the  City  of  Helena. 

2.2  If  this  process  is  successful,  the  participants  will  determine  if  it  should  be  expanded  to 
address  other  growth  management  issues  in  and  around  Helena,  such  as  subdivisions 
within  the  county,  annexation  policy,  and  zoning  regulations. 


3.0  Participants 

3.1  The  Helena  Working  Group  on  Subdivision  Review  should  include  the  perspectives  of  all 
individuals  and  groups  whose  interests  may  be  affected  by  the  process  of  reviewing  and 
permitting  subdivisions  in  the  City  of  Helena. 

3.2  The  interests  represented  on  the  Working  Group,  and  the  number  of  participants  from  each 
interest,  are  as  follows: 

(a)  Realtors  (1) 

(b)  Developers  (1) 

(c)  Citizen/Neighborhood  Associations  (2) 


(d)  Engineers  (1) 

(e)  Surveyors  (1) 

(f)  City  Government  (3)  -  including  one  member  from  the  City  Commission,  one 
member  from  the  Planning  Board,  and  the  City  Manager. 

3.3       Each  interest  determined  the  number  of  participants  they  wanted  on  the  Working  Group. 

3.3  Each  interest  selected  their  own  participants. 

3.4  Consistent  with  Sections  4.3  and  7.0  of  this  document,  the  Working  Group  will  actively 
seek  the  input  and  advice  of  citizens  and  organizations  that  are  affected  by  the  decisions 
and  actions  of  the  Working  Group. 

4.0  Participant  Responsibilities 

4.1  Commitment  to  Seek  Consensus  (or  Agreement) 

(a)  Each  participant  agrees  to  fully  and  consistently  participate  in  the  process  unless  they 
withdraw. 

(b)  Each  participant  agrees  to  fully  explore  and  understand  all  issues  before  reaching 
conclusions. 

(c)  Each  participant  agrees  to  search  for  creative  opportunities  to  address  the  interests 
and  concerns  of  all  participants. 

(d)  Each  participant  is  committed  to  seeking  consensus  (or  agreement).  Consensus  is 
reached  when  the  participants  agree  on  a  package  of  provisions  that  address  the 
range  of  issues  being  discussed.  The  participants  may  not  agree  with  all  aspects  of 
an  agreement;  but  they  do  not  disagree  enough  to  warrant  their  opposition  to  the 
overall  package.  Each  participant: 

(1)  Has  the  ability  to  disagree  with  any  proposal,  but  assumes  a  responsibility  for 
providing  a  constructive  alternative  that  seeks  to  accommodate  the  interests  of 
all  participants; 

(2)  Is  committed  to  implementing  agreements  that  are  reached;  and 

(3)  Will  maintain  their  valufes  and  interests. 

(e)  For  purposes  of  this  working  group,  agreement  is  defined  as  agreement  among  the 
participants  and,  to  the  extent  possible,  the  interests  they  represent. 


4.2  Responsibility  to  Other  Participants 

(a)  Each  participant  agrees  to  candidly  identify  and  share  their  interests. 

(b)  Each  participant  agrees  to  listen  carefully  and  respectfully  to  other  participants  and 
to  avoid  interrupting  other  participants. 

(c)  Each  participant  agrees  to  offer  suggestions  with  respect  and  care. 

(d)  Each  participant  agrees  to  share  relevant  information  regarding  the  issues  under 
consideration. 

(e)  Each  participant  agrees  to  communicate  with  each  other  directly,  rather  than  through 
the  news  media. 

(f)  Each  participant  agrees  to  challenges  ideas,  not  people. 

(g)  Each  participant  agrees  to  respect  the  decision  of  any  participant  to  withdraw  from 
the  process  at  any  time  and  for  any  reason. 

(h)     Each  participant  agrees  to  explain  to  the  other  participants  the  reason  for  withdrawal 
from  the  process. 

4.3  Responsibility  to  Constituencies 

(a)  Each  participant  agrees  to  identify  the  interests  of  the  constituency  they  represent. 

(b)  Each  participant  agrees  to  seek  the  advice  of  their  constituency  throughout  the 
process. 

(c)  Each  participant  agrees  to  make  every  effort  to  represent  and  speak  for  their 
constituency. 

(d)  Each  participant  agrees  to  objectively  explain  and    interpret  the  process  and  its 
proposed  outcomes  to  their  constituency. 

(e)  Each  participant  agrees  to  keep  their  constituency  informed  of  the  activities  and  ideas 
emerging  from  the  process. 


5.0  Process  Management 

5.1  The  Montana  Consensus  Council  will  help  the  participants  design  an  appropriate 
agreement-building  process;  and  prepare  appropriate  documents  to  maintain  an  objective 


record  of  the  process,  including  areas  of  agreement,  areas  of  disagreement,  and  strategies 
for  implementation. 

5.2  The  Montana  Consensus  Council  will  manage  and  coordinate  the  process,  including 
focusing  the  energy  of  the  group  on  a  common  task;  protecting  individuals  and  their  ideas 
from  attack;  encouraging  everyone  to  participate;  helping  the  group  find  "mutual  gain" 
solutions;  and  coordinating  pre-  and  post-meeting  logistics. 

5.3  The  Montana  Consensus  Council  is  nonpartisan.  It  is  not  an  advocate  for  any  particular 
interest  or  outcome.  It  seeks  to  be  impartial  -  that  is,  free  from  favoritism  or  bias  either 
by  word  or  action  -  and  is  committed  to  serving  all  the  participants  rather  than  a  single 
participant. 


6.0  Meeting  Procedures 

6.1  Each  meeting  of  the  Working  Group  will  be  held  as  scheduled  and  will  begin  and  end  on 
time. 

6.2  Prior  to  each  meeting,  the  Montana  Consensus  Council,  in  consultation  with  appropriate 
participants,  will  develop  appropriate  documents  and  an  agenda  for  the  meeting.  The 
agendas  will  be  annotated,  identifying  the  issues  to  be  discussed,  the  purpose  of  the 
discussion,  and  other  related  information.  The  Consensus  Council  will  distribute  all 
materials. 

6.3  The  Montana  Consensus  Council  will  document  the  results  of  each  meeting  in  an 
appropriate  format,  including  tasks  to  be  undertaken  by  individuals  or  organizations  and 
emerging  areas  of  agreement. 


7.0  Communication 

7.1  The  participants  acknowledge  the  importance  of  keeping  other  citizens  and  the  community 
at-large  informed  of  the  activities  of  the  Working  Group. 

7.2  From  time  to  time,  a  summary  statement  describing  the  progress  of  the  Working  Group 
will  be  prepared  for  distribution  to  the  media  and  the  general  public.  When  discussing 
the  statement,  the  participants  will  respond  within  the  spirit  of  the  summary  statement. 


Beaverhead  County  Community  Forum 

Work  Plan  and  Ground  Rules 

Adopted  July  12,  1995 
Revised  June  11,  1997 


1.0  Introduction 

1.1  The  purpose  of  this  document  is  to  outline  the  work  plan  and  ground  rules  to  guide  the 
activities  of  the  participants  involved  in  the  Beaverhead  County  Community  Forum.  It 
describes  the  purpose,  participants,  and  process  of  the  Community  Forum,  and  may  be 
amended  at  any  time  by  agreement  of  all  participants. 

1.2  In  June,  1994,  an  Interagency  Steering  Committee  including  representatives  from  Beaverhead 
County;  the  U.S.  Forest  Service;  the  Bureau  of  Land  Management;  the  National  Park  Service; 
the  U.S.  Fish  and  Wildlife  Service;  the  Montana  Department  of  Fish,  Wildlife,  and  Parks;  and 
the  Montana  Department  of  State  Lands  signed  a  Memorandum  of  Understanding  (MOU)  to 
cooperatively  address  land  use  issues  in  the  county.  One  of  the  key  features  of  the  MOU  was 
to  promote  more  and  better  citizen  involvement  in  land  use  decisions. 

1.3  In  January,  1995,  the  Montana  Consensus  Council,  at  the  request  of  the  Interagency  Steering 
Committee,  convened  a  workshop  for  citizens  and  leaders  to  identify  the  major  issues  and 
concerns  in  the  county;  to  introduce  the  goals  of  the  MOU;  to  discuss  the  purpose  of  citizen 
involvement;  and  to  identify  how  citizens  want  to  be  involved  in  a  collaborative  land  use 
planning  process. 

1.4  The  Beaverhead  County  Community  Forum  emerged  from  the  January,  1995  workshop  and 
serves  as  a  principal  forum  to  facilitate  collaborative  land  use  planning  in  Beaverhead  County. 


2.0  Purpose 

2.1  The  purpose  of  the  Beaverhead  County  Community  Forum  is  to  build  agreement  among 
individuals  and  groups  with  diverse  viewpoints  on  land  use  and  growth  management  activities 
in  Beaverhead  County. 

2.2  The  Beaverhead  County  Community  Forum  will: 

(a)  Advocate  the  needs  and  interests  of  Beaverhead  County  residents  in  county,  state,  and 
federal  land  use  planning  processes; 

(b)  Work  with  the  various  agencies  to  seek  consensus  on  the  agencies'  land  use  plans, 
activities,  and  schedules  as  they  affect  the  residents  of  Beaverhead  County; 

(c)  Help  the  agencies  integrate  and  coordinate  their  land  use  planning  processes  and 
activities  in  Beaverhead  County; 


(d)  Promote  and  enhance  diverse  economic  opportunities  in  the  county;  and 

(e)  Work  to  sustain  the  sodal  and  cultural  heritage  of  the  area,  as  well  as  the  beauty  and 
health  of  the  landscape; 

2.3  The  Beaverhead  County  Community  Forum  is  committed  to  focusing  on  regional  areas, 
regardless  of  jurisdictional  boundaries,  within  and  adjacent  to  the  county  as  the  most  effective 
units  for  planning  and  problem-solving. 

2.4  This  process  is  designed  to  demonstrate  the  effectiveness  of  collaborative  processes  for 
interagency  coordination  and  citizen  involvement  in  land  use  planning. 


3.0  Tasks  and  Products 

3.1  To  accomplish  the  purpose  statements  presented  in  Section  2.0,  the  Beaverhead  County 
Community  Forum  is  committed  to  the  following  tasks  and  will  produce  the  following 
products.  In  most  cases,  these  tasks  will  be  accomplished  in  cooperation  with  the  Interagency 
Steering  Group.  This  list  of  tasks  and  products  may  be  added  to  as  the  group  leams  more 
about  the  challenges  and  opportunities  it  faces. 

3.2  Oevelop  a  common  vision  and  a  set  of  principles  to  guide  land  use  planning  and  growth 
management  activities  within  Beaverhead  County. 

3.3  Develop  a  common  data  base  of  social  and  economic  trends  in  Beaverhead  County.  This  data 
base  should  provide  a  social  and  economic  profile  of  the  county. 

3.4  Develop  a  common  data  base  of  natural  resource  assets  in  Beaverhead  County. 

3.5  Recommend  land  use  and/or  growth  management  strategies  for  each  distinct  region  within 
Beaverhead  County,  including: 

(a)  Determining  the  priority  of  which  regions  in  the  county  to  focus. 

(b)  Designing  appropriate  public  involvement  strategies  for  each  regional  initiative. 

(c)  Assessing  public  input  for  each  regional  initiative  and  develop  appropriate  strategies  for 
responding  to  the  issues  and  concerns  raised  by  the  public. 


4.0  Time  Frame  Schedule 

4. 1  The  Community  Forum  will  set  a  schedule  for  specific  tasks  and  products  as  the  process 
unfolds. 

4.2  The  Community  Forum  recognizes  the  need  for  an  ongoing,  inclusive  forum  to  consider  land 
use  and  growth  management  issues  in  Beaverhead  County.  Therefore,  the  Community  Forum 


will  seek  to  provide  a  continuous  forum  to  recommend  land  use  and  growth  nunagement 
strategies  per  Section  3.5  as  new  needs  and  opportunities  arise. 

4.3        The  Community  Forum  will  meet  at  regular  intervals  on  particular  dates  and  times  as  agreeable 
to  the  participants. 


5.0  Participants 

5.1  The  Beaverhead  County  Community  Forum  should  include  all  individuals  and  groups  whose 
interests  may  be  affected  by  land  use  and  related  resource  issues  in  Beaverhead  County.  The 
Community  Forum  and  all  its  Working  Groups  will  attempt  to  include  those  representing  a 
diversity  of  values  and  interests. 

5.2  Each  sector  of  the  community  -  that  is,  a  constituency  of  participants  which  contributes  a 
unique  jjerspective  to  the  issues  being  discussed  -  should  be  represented  on  the  Community 
Forum. 

5.3  Sectors  include: 

(a)  Business  and  Economic  Development 

(b)  Human  Services  (including  schools,  churches,  health,  etc.) 

(c)  Agriculture 

(d)  Resource  Development  (including  mining,  timber,  etc.) 

(e)  Private  Property  Rights  Advocates 
(0  Outdoor  Recreation 

(g)  Environmental  Protection 

(h)  Local  Government 

(i)  State  Government 

(j)  Federal  Government 

5.4  The  Community  Forum  should  include  balanced  representation  by  each  sector. 

5.5  Representatives  should  be  citizens  of  Beaverhead  County  or  active  members  in  the  community. 

5.6  Each  sector  should  select  their  own  representatives.  Each  sector  may  also  designate  alternates 
to  participate  when  the  representatives  are  absent. 

5.7  Each  representative  is  committed  to  consulting  with  his  or  her  sector  members  on  a  regular 
basis. 

5.8  Representatives  for  each  sector  are  interested  in  participating  in  the  Community  Forum  and 
are  committed  to  the  responsibilities  presented  in  Section  6.0.  Each  sector  may  select  a 
different  representative  to  replace  the  existing  representative  at  any  time  in  the  process. 


5.9  The  Community  Forum  will  actively  seek  the  input  and  advice  of  individuals,  groups,  or 
communities  that  are  affected  by  the  decisions  and  actions  of  the  Community  Forum. 

5.10  Any  individual,  group,  or  community  may,  upon  request  to  the  Community  Forum,  present 
and  discuss  any  issue  or  concern  related  to  the  purpose,  tasks,  and  products  of  the  Community 
Forum. 

5.11  Other  persons,  including  observers  and  technical  experts,  may  be  asked  to  address  the 
Community  Forum  on  terms  agreeable  to  the  participants. 

5.12  Community  Forum  meetings  are  open  to  the  public.  If  citizens  have  concerns  over  any  item 
where  agreement  is  being  sought  by  Forum  participants,  they  are  encouraged  to  speak  with  the 
Forum  member  they  feel  best  represents  their  interests. 


6.0  Participant  Responsibilities 

6. 1  Commitment  to  Seek  Consensus  (or  Agreement) 

(a)  Each  participant  agrees  to  fully  and  consistently  participate  in  the  process  unless  they 
withdraw. 

(b)  Each  participant  agrees  to  fully  explore  and  understand  all  issues  before  reaching 
conclusions. 

(c)  Each  participant  agrees  to  search  for  creative  opportunities  to  address  the  interests  and 
concerns  of  all  participants. 

(d)  Each  participant  is  committed  to  seeking  consensus  (or  agreement).  Consensus  is 
reached  when  the  participants  agree  on  a  package  of  provisions  that  address  the  range 
of  issues  being  discussed.  The  participants  may  not  agree  with  all  aspects  of  an 
agreement;  but  they  do  not  disagree  enough  to  warrant  their  opf>osition  to  the  overall 
package.  Each  participant: 

( 1 )  Will  maintain  their  values  and  interests;  and 

(2)  Is  committed  to  implementing  agreements  that  are  reached. 

(e)  Each  participant  has  the  right  to  disagree  with  any  proposal.  However,  when  a 
participant  voices  his  or  her  disagreement,  it  assumes  a  good  faith  effort  to  offer 
suggestions  towards  a  constructive  alternative  that  seeks  to  accommodate  all  affected 
interests. 

6.2  Responsibility  to  Other  Participants 

(a)       Participants  agree  to  candidly  identify  and  share  their  values  and  interests  while  leaving 
their  positions  at  the  door. 


(b)  Each  participant  agrees  to  listen  carefully  and  respectfully  to  other  participants  and  to 
avoid  interrupting  other  participants. 

(c)  Each  participant  agrees  to  offer  suggestions  with  respect  and  care. 

(d)  Each  participant  agrees  to  share  relevant  information  regarding  the  issues  under 
consideration  with  those  they  represent,  and  further  agrees  to  respert  the  need  for  the 
confidentiality  of  certain  types  of  information  as  requested  for  a  given  period  of  time  by 
other  participants. 

(e)  Each  participant  agrees  to  communicate  with  each  other  directly. 

(f)  Each  participant  agrees  to  challenges  ideas,  not  people. 

(g)  Each  participant  agrees  to  fully  and  consistently  participate  in  the  process 
urUess  they  withdraw.  Alternates  should  also  participate  regularly. 

(h)       If  a  participant  withdraws  from  the  process  they  agree  to  explain  their  reasons  to 
the  Forum  and  indicate  whether  they  are  leaving  as  an  individual  or  if  their 
sector  as  a  whole  is  resigning  from  the  process.  In  the  event  that  an  individual 
resigns  the  respective  sector  should  designate  a  replacement 

(i)         Each  participant  agrees  to  respect  the  decision  of  any  participant  to  withdraw  from  the 
process  at  any  time  and  for  any  reason. 

(j)        When  there  is  a  new  participant,  the  resigning  individual  should  introduce  that  person 
to  the  process  through  a  complete  orientation. 

6.3        Responsibility  to  Sector  Constituencies 

(a)  Each  participant  agrees  to  identify  the  interests  of  the  constituency  they  represent  and 
to  if  warranted,  will  extend  representation  beyond  the  particular  group(s)  that  they 
belong 

(b)  Each  participant  agrees  to  create  a  Ust  of  those  that  they  represent  and  seek  the  advice 
of  their  constituency  throughout  the  process. 

(c)  Each  participant  agrees  to  make  every  effort  to  represent  and  speak  for  their 
constituency. 

(d)  Each  participant  agrees  to  objectively  explain  and  interpret  the  process  and  its  proposed 
outcomes  to  their  constituency. 

(e)  Each  participant  agrees  to  keep  their  constituency  informed  of  the  activities  and  ideas 
emerging  from  the  process. 


7.0  Process  Coordination 

7. 1  The  Montana  Consensus  Council  will  help  the  participants  design  an  appropriate  agreement 
building  process  and  provide  the  Forum  with  the  training  necessary  to:  ( 1 )  Manage  and 
coordinate  the  process;  (2)  Refine  their  skills  in  agreement  building  and  effective 
communication;  (3)  Prepare  appropriate  documents  to  maintain  an  objective  record  of  the 
process,  including  areas  of  agreement,  areas  of  disagreement,  and  strategies  for 
implementation. 

7.2  The  Montana  Consensus  Council  is  committed  to  improving  the  ability  of  people  within 
communities  to  build  agreement  on  public  policy  issues.  To  this  end  the  Council  will  be 
available  to  help  the  participants  achieve  the  goals  of  the  Forum  as  long  as  the  process  is 
consistent  with:  (1)  The  Principles  of  Consensus  Building  and  (2)  Executive  Policy  3  Fees  for 
Services  (see  attachments). 

7.3  The  Montana  Consensus  Council  is  nonpartisan.  It  is  not  an  advocate  for  any  particular 
interest  or  outcome.  It  seeks  to  be  impartial  ~  that  is,  firee  from  favoritism  or  bias  either  by 
word  or  action  -  and  is  committed  to  serving  all  the  participants  rather  than  a  single 
participant  (see  attached  Code  of  Professional  Conduct). 


8.0  Considerations 

8. 1  The  participants  recognize  that  the  management  of  public  and  private  lands  must  consider  and 
respect  existing  laws  and  policies.  The  participants  reserve  the  right  to  examine  existing  laws 
and  policies  and  to  suggest  improvements  with  respect  to  land  use  and  growth  management  in 
Beaverhead  County. 

8.2  The  participants  recognize  that  federal  lands  have  national  interests,  and  that  these  interests 
should  be  considered  in  any  and  all  deliberations  by  the  Beaverhead  County  Community 
Forum. 


9.0  Meeting  Procedures 

9. 1  Each  meeting  will  be  held  as  scheduled  and  will  begin  and  end  on  time. 

9.2  Prior  to  each  meeting,  the  Montana  Consensus  Council,  in  consultation  with  appropriate 
participants,  will  develop  appropriate  documents  and  an  agenda  for  the  meeting.  The  agendas 
will  be  annotated,  identifying  the  issues  to  be  discussed,  the  purpose  of  the  discussion,  and 
other  related  information.  The  Planning  Office  of  Beaverhead  County  will  distribute  all 
materials. 

9.3  The  Montana  Consensus  Council  will  document  the  results  of  each  meeting  in  an  appropriate 
format,  including  tasks  to  be  undertaken  by  individuals  or  organizations  and  emerging  areas  of 
agreement. 


10.0  Forum  and  Working  Groups  Relationship  with  the  Interagency  Steering  Group 

10.1  Working  groups  may  be  formed  to  address  particular  issues  or  perform  specific  tasks.  Working 
groups  shall  bring  their  findings  and  recommendations  to  the  full  Community  Forum  for 
consideration. 

10.2  Working  Groups  will  consist  of  Forum  members  but  participation  from  the  broader  public  will 
be  encouraged. 

10.3  Working  Groups  will  follow  section  six,  "Participant  Responsibilities"  of  the  Beaverhead 
County  Community  Forum  Ground  Rules  and  will  seek  to  be  inclusive  of  all  viewpwins  related 
to  the  issue  at  hand. 

10.4  Working  Groups  will  present  a  meeting  summary  to  the  Forum  for  every  time  they  meet, 
including  a  Ust  of  participants  and  who  they  represent,  issues  discussed,  agreements  reached, 
and  areas  of  disagreement. 

10.5  The  Beaverhead  County  Community  Forum  will  make  land-use  planning  recommendations  to 
the  Interagency  Steering  Group.  Forum  recommendations  should  be  considered  as  a  proposed 
action  and  where  appropriate,  the  Interagency  Steering  Group  should  incorporate 
recommendations  into  planning  documents. 


11.0  Communication 

11.1  The  participants  acknowledge  the  importance  of  keeping  other  citizens  and  the  community  at- 
large  informed  of  the  activities  of  the  Community  Forum. 

1 1 .2  From  time  to  time,  a  newsletter  describing  the  progress  of  the  Community  Forum  will  be 
prepared  for  distribution  to  the  media  and  the  general  public. 


Work  Plan  and  Ground  Rules  for  the 
Collaborative  Study  on  Joint  and  Several  Liability  (SB  382) 
Adopted  on  January  24,  1996 


1.0  Introduction 

1.1  The  purpose  of  this  document  is  to  outline  a  "suggested"  work  plan  and  set  of  ground  rules 
for  the  collaborative  study  on  joint  and  several  liability  required  by  SB  382. 

1.2  SB  382  requires  the  Department  of  Environmental  Quality,  with  legislative  oversight  from  the 
Environmental  Quality  Council,  to  convene  a  collaborative  process  involving  all  affected  and 
interested  parties  to: 

(a)  Analyze  the  elimination  of  joint  and  several  liability  with  respect  to  the  cleanup  of 
state  CECRA  sites;  and 

(b)  Analyze  any  related  funding  necessary  to  dean  up  state  CECRA  sites  as  a  result  of 
eliminating  joint  and  several  liability. 

The  Department  of  Environmental  Quality  is  required  to  submit  a  report  and  any  legislative 
proposals  that  emerge  from  the  study  to  the  55th  legislature. 

1 .3  The  Department  of  Environmental  Quality,  with  the  concurrence  of  the  Environmental 
Quality  Council,  has  asked  the  Montana  Consensus  Council  to  help  design  the  collaborative 
study  process. 

1.4  During  the  months  of  July,  August,  and  September  of  1995,  the  Montana  Consensus  Council 
met  privately  and  in  small  groups  with  all  individuals  and  groups  potentially  affected  by  joint 
and  several  liability  of  CECRA  sites  in  Montana.  The  purpose  was  to  seek  input  and  advice 
from  the  affected  parties  and  interests  on  the  design  of  the  collaborative  study. 

1 .5  This  document  is  the  result  of  that  effort  and  serves  as  a  focal  point  for  further  discussions 
among  the  participants. 


Part  1 :   Suggested  Work  Plan 

2.0  Purpose  and  Product 

2. 1  The  purpose  of  the  collaborative  study  is  ( 1 )  to  analyze  the  strengths  and  weaknesses  of  joint 
and  several  liability  with  respect  to  the  cleanup  of  state  CECRA  sites  in  Montana;  and  (2)  to 
analyze  alternative  liability  schemes  and  sources  of  funding  to  clean  up  state  CECRA  sites. 

2.2  The  participants  will  prepare  a  report  that  includes  specific  recommendations  for  changes  in 
legislation  and/or  implementation  of  existing  law  and  policy,  and  any  outstanding  areas  of 
disagreement. 


3.0  Objectives  and  Tasks 

3.1  To  accomplish  the  purpose  of  the  collaborative  study,  the  participants  are  committed  to  the 
following  objectives  and  tasks.  This  list  of  objectives  and  tasks  may  be  added  to  as  the 
participants  learn  more  about  the  issue  of  joint  and  several  liability  with  respect  to  CECRA 
sites. 

3.2  Review  the  status  of  the  existing  CECRA  program  and  other  local,  state,  and  federal  programs 
designed  to  clean-up  hazardous  waste  sites.  This  review  should  include: 

(a)  The  objectives  of  each  program  and  the  number,  location,  type,  and  status  of  sites  that 
fall  under  the  jurisdiction  of  each  program; 

(b)  The  relationship  between  CECRA,  federal  superfund  programs,  and  proposed  federal 
legislation; 

(c)  The  timeliness,  cost,  and  effectiveness  of  clean-up  under  the  existing  programs, 
including  funding  mechanisms,  expenditure  history,  and  cost  recovery; 

(d)  The  standards  for  clean-up  -  that  is,  how  clean  is  clean;  and 

(e)  The  nature  of  public  involvement  in  the  existing  programs. 

3.3  Identify  the  strengths  and  weaknesses  associated  with  joint  and  several  liability  as  it  is 
currently  appUed  in  Montana. 

(a)  Educate  the  participants  and  others  about  the  history  and  origins  of  the  concept  of 
joint  and  several  liability  within  a  public  policy  context; 

(b)  Examine  the  application  of  joint  and  several  liability  in  other  arenas  in  Montana; 

(c)  Examine  the  effectiveness  of  joint  and  several  liability  in  cleaning-up  state  CECRA 
sites; 

(d)  Examine  the  effect  of  the  existing  CECRA  program  on  land  transfers  and  financing, 
and  the  costs  to  local  communities; 

(e)  Examine  the  size  of  orphan  shares  -  that  is,  that  portion  of  liability  that  is  not  directly 
assignable  to  a  responsible,  solvent  party;  and 

(f)  Examine  the  relationship  between  those  individuals  and  organizations  that  may  profit 
from  a  site  relative  to  those  individuals  and  organizations  that  may  be  held  liable  for  a 
site. 

3.4  Educate  the  participants  and  others  about  alternative  liability  schemes  for  cleaning-up  and 
financing  the  dean-up  of  CECRA  sites. 


(a)  Examine  other  state  and  federal  experience  in  using  joint  and  several  liability  to  clean- 
up hazardous  waste  sites. 

(b)  Examine  the  liability  schemes  utilized  in  other  states  and  at  the  federal  level. 

3.5        Develop  an  appropriate  scheme  for  assigning  liability  and  financing  the  clean-up  of  CECRA 
sites,  including  but  not  limited  to: 

(a)  Revised  forms  of  joint  and  several  liability. 

(b)  Alternative  liability  schemes. 

(c)  Incentives  for  voluntary  dean-up  of  CECRA  sites. 

(d)  Alternative  sources  of  funding  clean-up  of  CECRA  sites,  including  but  not  limited  to 
the  Resource  Indenrmity  Trust  Fund. 

4.0  Time  Frame  Schedule 

4.1  The  participants  will  submit  a  status  report  to  the  Department  of  Environmental  Quality  and 
the  Environmental  Quality  Council  by  July  31,1 996. 

4.2  The  participants  will  submit  a  final  report  and  any  proposed  legislation  to  the  Department  of 
Environmenul  Quality  and  the  Envirorunental  Quality  Council  by  November  1,  1996. 

4.3  The  participants  will  meet  at  a  predetermined  time  and  place.  Additional  meetings  can  be 
scheduled  and/or  changes  made  to  the  meeting  location  as  needed. 

Part  2:   Suggested  Ground  Rules 

5.0  Participants 

5.1  The  collaborative  study  committee  should  include  all  interest  potentially  affected  by  changes  to 
the  policy  of  joint  and  several  liability  with  respea  to  CECRA  sites. 

5.2  Each  interest  shall  be  represented  by  one  of  the  following  caucuses. 

(a)  Public  and  Environmental  Interest  Groups  -  including  citizens  and  citizen  groups, 
and  environmental  groups. 

(b)  Potentially  Responsible  Parties  -  including  wood  products  and  treaters;  mining; 
petroleum;  landfills;  banks,  real  estate,  insurance,  and  small  business;  railroads;  utility 
companies;  salvage  businesses;  and  interests  groups  that  represent  potentially 
responsible  parties. 

(c)  State  and  Federal  Governments  -  including  the  Department  of  Environmental 


Quality,  the  Office  of  the  Attorney  General,  RIT  funded  programs,  the  Environmental 
Protection  Agency,  the  U.S.  Forest  Service,  the  Bureau  of  Land  Management,  the  U.S. 
Fish  and  Wildlife  Service,  the  Department  of  Housing  and  Urban  Development,  and 
the  U.S.  Army  Corps  of  Engineers. 

(d)  Local  Government  -  representing  a  nux  of  interest,  including  public  and 
environmental  interests,  potentially  responsible  parties,  and  enforcement  authorities. 

(e)  Tribal  Government  -  representing  a  mix  of  interests,  including  public  and 
environmental  interests,  potentially  responsible  parties,  and  enforcement  authorities. 

5.3  The  number  of  representatives  from  each  caucus  was  determined  by  each  caucus  and  includes: 

(a)  Public  and  Environmental  Interest  Groups  -  5 

(b)  Potentially  Responsible  Parties  -  5 

(c)  State  and  Federal  Governments  -  4 

(d)  Local  Governments  -  5 

(e)  Tribal  Governments  -  ? 

5.4  Each  caucus  will  select  their  own  representatives.  Each  caucus  may  also  designate  alternates  to 
participate  when  the  representatives  are  absent. 

5.5  Pursuant  to  SB  382,  the  Environmental  Quality  Council  shall  maintain  oversight  of  the 
collaborative  study  process  and  shall  receive  periodic  status  reports. 

6.0  Participant  Responsibilities 

6. 1  Commitment  to  Seek  Consensus  (or  Agreement) 

(a)  Each  participant  agrees  to  fully  and  consistently  participate  in  the  process  unless  they 
withdraw.  Alternates  should  also  attend  meetings  on  a  regular  basis. 

(b)  Each  participant  agrees  to  fully  explore  and  understand  all  issues  before  reaching 
conclusions. 

(c)  Each  participant  agrees  to  search  for  creative  opportunities  to  address  the  interests  and 
concerns  of  all  participants. 

(d)  Each  participant  is  committed  to  seeking  consensus  (or  agreement).  Consensus  is 
reached  when  the  participants  agree  on  a  package  of  provisions  that  address  the  range 
of  issues  being  discussed.  The  participants  may  not  agree  with  all  aspects  of  an 
agreement;  but  they  do  not  disagree  enough  to  warrant  their  opposition  to  the  overall 
package.  Each  caucus: 


( 1 )  Has  the  ability  to  veto  any  proposal.  However,  when  a  caucus  exercises  a  veto, 
it  assumes  an  automatic  responsibility  to  offer  a  constructive  alternative  that 
seeks  to  accommodate  all  affected  interests; 

(2)  Is  comnutted  to  implementing  agreements  that  are  reached;  and 

(3)  Will  maintain  their  values  and  interests. 

(e)         For  purposes  of  this  collaborative  study,  agreement  is  defined  as  agreement 
among  the  four  (or  five)  caucuses. 

6J2        Responsibility  to  Other  Participants 

(a)  Each  caucus  agrees  to  candidly  identify  and  share  their  interests. 

(b)  Each  participant  agrees  to  listen  carefully  and  respectfully  to  other  participants  and  to 
avoid  interrupting  other  participants. 

(c)  Each  participant  agrees  to  offer  suggestions  with  respect  and  care. 

(d)  Each  participant  agrees  to  share  relevant  information  regarding  the  issues  under 
consideration,  and  further  agrees  to  respect  the  need  for  the  confidentiality  of  certain 
types  of  information. 

(e)  Each  participant  agrees  to  communicate  with  each  other  direcdy,  rather  than  through 
the  news  media  on  this  issue. 

(f)  Each  participant  agrees  to  challenge  ideas,  not  people. 

(g)  Each  participant  agrees  that  views  expressed  at  meetings  are  for  the  benefit  of  the 
collaborative  process  and  should  not  be  raised  by  the  participants  in  other 
circumstances  as  challenge  to  positions  taken  by  the  other  participants. 

(h)         Each  participant  agrees  to  respect  the  decision  of  any  participant  to  withdraw  from  the 
process  at  any  time  and  for  any  reason. 

(i)  Each  participant  agrees  to  explain  to  the  other  participants  the  reason  for  withdrawal 

from  the  process. 

6.3        Responsibility  to  Constituencies  and  Caucuses 

(a)  Each  participant  agrees  to  identify  the  interest  of  the  caucus  they  represent. 

(b)  Each  participant  agrees  to  seek  the  advice  of  their  caucus  throughout  the  process. 

(c)  Each  participant  agrees  to  make  every  effort  to  represent  and  speak  for  their  caucus. 


(d)  Each  participant  agrees  to  objectively  explain  and  interpret  the  process  and  its 
proposed  outcomes  to  their  caucus  and  constituency. 

(e)  Each  participant  agrees  to  keep  their  caucus  and  constituency  informed  of  the  activities 
and  ideas  emerging  from  the  process. 


7.0  Process  Management 

7.1  The  Montana  Consensus  Council  will  help  the  participants  design  an  appropriate  agreement- 
building  process;  manage  and  coordinate  the  process;  and  prepare  appropriate  documents  to 
maintain  an  objective  record  of  the  process,  including  areas  of  agreement,  areas  of 
disagreement,  and  strategies  for  implementation. 

7.2  The  Montana  Consensus  Council  is  nonpartisan.  It  is  not  an  advocate  for  any  particular 
interest  or  outcome.  It  seeks  to  be  impartial  -  that  is,  free  from  favoritism  or  bias  either  by 
work  or  action-and  is  committed  to  serving  all  the  participants  rather  than  a  single  participant. 


8.0  Meeting  Procedures 

8. 1  Each  meeting  of  the  participants  will  be  held  as  scheduled  and  will  begin  and  end  on  time. 

8.2  All  meetings  are  open  to  the  public,  and  time  will  be  provided  during  each  meeting  for  public 
input  and  comment. 

8.3  The  Montana  Consensus  Council  will  document  the  results  of  each  meeting  in  an  appropriate 
format,  including  tasks  to  be  undertaken  by  individuals  or  organizations  and  emerging  areas  of 
agreement. 

8.4  Prior  to  each  meeting,  the  Montana  Consensus  Council,  in  consultation  with  appropriate 
participants,  will  develop  appropriate  documents  and  an  agenda  for  the  meeting.  The  agendas 
will  be  annotated,  identifying  the  issues  to  be  discussed,  the  purpose  of  the  discussion,  and 
other  related  information. 

8.5  The  Department  of  Environmental  Quality  will  distribute  all  materials. 

9.0  Communication 

9. 1  The  Montana  Consensus  Council  will  update  the  Environmental  Quality  Council  on  the  status 
of  the  collaborative  $tudy  committee  at  the  regularly  scheduled  meetings  of  the  Environmental 
Quality  Council. 

9.2  The  Montana  Consensus  Council  will  speak  to  the  media  on  behalf  of  the  study  committee. 

9.3  Each  participant  is  firee  to  speak  to  the  media  regarding  their  own  views.  No  participant  may 
characterize  the  views  of  other  participants  to  the  media  or  in  other  forums. 
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GROUND  RULES 

Upper  Clark  Fork  River  Basin 

Steering  Committee 

January  30, 1992 


A.  Committee  Purpose 

The  purpose  of  the  Upper  Clark  Fork  River  Basin  Steering  Committee  is  to  complete  an 
Upper  Clark  Fork  River  basin  comprehensive  management  plan  by  December  3 1,  1994  that: 

1 .  Considers  and  balances  all  beneficial  uses  of  the  water  in  the  Upper  Clark  Fork  basin; 

2.  Includes  a  description  of  the  standards  applied,  the  data  relied  upon,  and  the 
methodology  used  in  preparing  the  plan; 

3 .  Contains  recommendations  regarding  the  Upper  Clark  Fork  River  basin  closure; 

4.  Identifies  and  makes  recommendations  regarding  the  resolution  of  water-related  issues 
in  the  Upper  Clark  Fork  River  basin; 

5.  Inchides  the  waters  of  subbasins  76E  (Rock  Creek),  76F  (Blackfoot  River),  76G  (Upper 
Clark  Fork  River),  and  76GJ  (Flint  Creek). 

6.  Takes  into  fiill  account  the  law  of  prior  appropriation  in  developing  the  plan. 

B.  Committee  Meetings 

1 .  Meetings  of  the  Upper  Clark  Fork  River  Basin  Steering  Committee  (Committee)  will 
be  scheduled  by  the  Committee  Facilitator  pursuant  to  the  Committee's  approved  work 
plan  or  the  call  of  a  majority  of  Committee  members. 

2.  The  Facilitator  shall  prepare  and  circulate  to  all  Committee  members  and  to  each  entity 
on  the  Committee's  official  media  list  at  least  one  week  prior  to  a  meeting  a  draft  agenda 
for  the  meeting. 

3.  Each  meeting  shall  begin  with  approval  of  the  draft  agenda  by  the  Committee.  Any 
Committee  member  in  attendance  may  suggest  changes  to  the  draft  agenda  prior  to  its 
approval  by  the  Committee. 

4.  All  Conmiittee  meetings  and  designated  subcommittee  meetings  shall  be  noticed  to  the 
official  media  list  at  least  one  week  in  advance  and  shall  be  open  to  the  public. 

'    5.    Provision  shall  be  made  at  each  meeting  of  the  Committee  or  its  subcommittee's  for 
public  comment.  Such  opportunity  for  comment  shall  precede  Committee  decisions. 


6.  Meetings  of  the  Committee  or  its  subcommittee  will  be  chaired  by  the  Facilitator  or  a 
Committee  member  designated  by  majority  vote  of  the  Committee. 

7.  Draft  minutes  of  each  meeting  of  the  foil  Committee  shall  be  prepared  by  the  member 
from  the  DNRC  or  another  person  designated  by  majority  vote  of  the  Committee.  The 
draft  minutes  shall  record  the  members  present,  the  name  of  the  Committee  member 
who  makes  and  seconds  each  motions,  the  text  of  all  motions,  and  all  decisions  made 
by  the  Committee.  The  draft  minutes  shall  be  circulated  to  all  Committee  members  at 
least  one  week  prior  to  the  next  Committee  meeting.  At  the  next  meeting  the 
Committee  shall  review,  modify  as  necessary,  and  approve  the  draft  minutes. 

8.  Meetings  will  end  at  the  time  indicated  on  the  agenda  unless  the  Committee  otherwise 
agrees. 

C.  QyQrym 

A  quorum  of  the  Committee  consists  of  a  simple  majority  of  Committee  members,  i.e.  11 
members.. 

D.  Committee  Member  Attendance 

If  a  Committee  member  fails  to  attend  three  consecutive  Committee  meetings,  the 
Committee  may  request  the  DNRC  Director  to  make  a  new  appointment  to  replace  the  absent 
member. 

E.  Committee  Decision  Process 

1.  Except  as  otherwise  provided  in  these  rules,  decisions  can  be  made  only  at  public 
meetings  which  have  been  noticed  to  the  Committee's  media  list  and  which  are  attended 
by  a  quorum  of  Committee  members. 

2.  Whenever  possible,  Committee  decisions  shall  be  made  by  consensus. 

3.  When  consensus  is  not  possible,  decisions  shall  be  made  by  a  formal  seconded  motion 
approved  by  a  majority  vote  of  a  quorum  of  the  Committee. 

4.  Only  Committee  members,  i.e.  those  persons  appointed  by  the  DNRC  Director,  may 
make,  second  or  vote  to  approve  or  disapprove  motions. 

F.  Subcommittees 

1 .  The  Committee  may  create  subcommittees  to  assemble  information,  explore  issues,  or 
develop  proposals  for  consideration  by  the  foil  Committee. 
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2.  Subcommittees  may  not  make  decisions  on  behalf  of  the  Committee. 

3.  In  addition  to  Committee  members,  any  member  of  the  public  may  be  designated  by 
the  Committee  to  serve  on  a  subcommittee. 

G.        Media  Relations 

1.  Contacts  with  the  media  on  behalf  of  the  Committee  shall  be  made  only  by  the 
Facilitator  or  another  member  or  members  designated  by  the  Committee. 

2.  Indi\ddual  Committee  members  are  free  to  respond  to  media  inquiries  if  they  clarify  that 
they  speak  only  as  an  individual  and  not  on  behalf  of  the  Committee. 

H.         Search  for  Consensus  '  . 

Because  the  management  plan  is  likely  to  be  successful  only  to  the  extent  it  is  credible  to  and 
supported  by  those  that  vv^ould  actually  implement  it,  the  Committee  is  committed  to  seeking 
to  adopt  the  plan  by  consensus.  Commitment  to  seeking  consensus  means  that  individual 
members  are  committed  to: 

1 .  Fully  inform  the  public  about  and  involve  the  public  in  the  work  of  the  Committee; 

2.  Express  candidly  their  interests  or  concerns  in  the  issues  considered  in  developing  the 
plan; 

3.  Listen  respectfully  to  and  seek  to  understand  the  interests  and  concerns  expressed  by 
other  members; 

4.  Search  creatively  for  opportunities  to  address  all  interests  and  concerns; 

5.  Explore  fully  all  issues  before  forming  conclusions;  and 

6.  Forego  characteriang  to  the  media  or  in  other  public  meetings  the  interests  and 
^  concerns  of  other  members. 

I.  Adoption  of  the  Plan 

In  the  event  that  consensus  is  not  possible  the  plan  shall  be  adopted  by  a  vote  of  at  least 
three-fourths,  i.e.  16,  members. 
J.         Modification  of  the  Ground  Rules 

Modifications  to  the  Committee's  ground  rules  may  be  adopted  at  a  meeting  by  a  vote  of 
three-fourths  of  the  Members  present  and  voting. 
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Ground  Rules  for  the  Ruby  River  Reservoir  Task  Force    . 

1 .  The  purpose  of  the  Ruby  River  Reservoir  Task  Force  is  to  develop  the  following 
items  by  March  31,  1995:  minimum  reservoir  pool;  river  dewatering  prevention 
plan;  reservoir  operation  guidelines;  monitoring  and  implementation  plan;  and 
water  delivery  plan. 

2.  The  Ruby  River  Reservoir  Task  Force  includes  representatives  from  the 
interests  affected  by  water  resource  management  in  the  Ruby  River  Basin.   All 
members  recognize  the  legitimacy  of  the  interests  of  others  and  expect  that 
their  interests  will  also  be  respected. 

3.  Members  commit  to  listen  carefully  to  each  other,  ask  questions  to  understand, 
and  make  statements  to  explain  or  educate.  Members  of  the  group  will  not 
attack  each  other  personally  and  will  show  respect  for  other  members. 

4.  Members  will  state  needs,  interests,  problems,  opportunities,  and  solutions. 

5.  Members  agree  to  fully  explore  and  understand  all  issues  before  reaching 
conclusions. 

6.  Members  commit  to  search  for  opportunities.  The  creativity  of  the  group  can 
often  find  the  best  solution. 

7.  Members  agree  to  create  a  climate  that  encourages  candid  and  open 
discussion  to  get  the  maximum  benefit  from  the  process. 

8.  Members  agree  to  stay  on  the  topic,  following  an  agreed-upon  agenda. 

9.  The  co-chairs  shall  represent  the  Task  Force  in  dealing  with  the  news  media. 
Other  members  should  not  speak  on  behalf  of  the  Task  Force  and  should  refer 
representatives  of  the  news  media  to  the  designated  spokesperson.  Other 
members  may  speak  to  representatives  of  the  news  media  as  individuals  or  as 
representatives  of  their  respective  organizations. 

10.  The  Ruby  River  Reservoir  Task  Force  shall  pursue  consensus 
recommendations.  Consensus  is  defined  as  acceptance  of  a  recommendation 
by  all  members.   If  consensus  recommendations  cannot  be  reached,  the  Task 
Force  will  present  options  to  the  Director  of  the  Department  of  Natural 
Resources  and  Conservation  for  resolution.  The  Task  Force  may  choose  to 
hold  public  meetings  prior  to  reaching  its  final  positions. 

11.  Members  agree  to  implement  consensus  recommendations. 

12.  The  public  shall  be  Invited  to  all  Task  Force  meetings.  Participation  by  the 
public  shall  be  limited  to  a  specific  time  be  set  aside  at  the  end  of  the  meeting 
for  public  discussion.  Public  notice  of  meetings  shall  be  given  in  advance 
through  the  news  media. 
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Table  of  Materials 

1 .  Building  Agreement 

Educate  the  Participants 

Agree  on  Data 

Invent  Options  for  Mutual  Gain 
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2.  Implementing  Agreements 
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•  Create  a  Context  for  Renegotiation 
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Building  Agreement 

Step  1 :  Educate  the  Participants 

Once  the  participants  have  designed  a  collaborative  process  and  have  adapted  ground  rules  to 
govern  the  process,  they  are  ready  to  begin  negotiating  and  seeking  consensus. 

One  of  the  most  critical  steps  in  a  collaborative  problem  solving  process  is  to  provide 
sufficient  time  for  the  parties  to  clarify  their  interests  and  concerns.  This  process  of  mutual 
education  allows  the  participants  to: 

•  The  sponsoring  agency  or  conipany  may  describe  its  reasons  for  the  for  the 
proposed  action,  followed  by  questions  and  answers. 

•  Storytelling  —  Each  party  may  recount  its  own  involvement  in  and  general  view  of  the 
situation. 

•  Briefings  —  Technical  experts,  either  individually  or  in  panels,  can  present  an  overview 
of  the  problem. 

•  Field  Trip  —  If  appropriate,  the  participants  may  take  a  field  trip  to  learn  more  about 
the  issues. 

The  process  of  education  is  time-consuming  and  often  frustrates  inexperienced  negotiators. 
However,  the  more  time  the  parties  invest  in  educating  each  other,  the  greater  chance  they 
will  have  of  developing  options  and  reaching  agreements. 

During  the  process  of  mutual  education,  the  participants  are  asked  to  identify  the  important 
issues,  which  provide  the  framework  around  which  solutions  are  fashioned.  They  also  identify 
and  explain  their  concerns  about  each  issue. 

This  process  allows  the  group  to  jointly  define  the  problems  they  need  to  address.  It  also 
provides  a  non-threatening  way  for  people  to  interact  with  each  other  -  participants  focus 
their  attention  on  gathering  and  conveying  information,  which  is  much  less  stressful  than 
trying  to  reach  agreements.  The  participants  may  also  begin  to  develop  a  common  data  base 
on  which  to  make  decisions. 
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The  History  and  Context  of  the  Problem 

The  process  of  education  begins  with  an  explanation  of  the  history  and  context  of  the 
problem.  Several  techniques  are  available  to  facilitate  this  process: 

•  Review  the  issues  identified  in  the  conflict  assessment. 

•  Primary/Secondary  -  Distinguish  between  issues  that  are  of  "primary"  importance 
and  those  that  are  considered  "secondary." 

•  Individual  Views  -  Each  person  may  describe  his/her  issues  to  the  other  parties.  This 
method  gives  everyone  an  opportunity  to  articulate  their  and  explain  why  they  are 
important. 

•  Round  Robin  ~  Each  individual  or  group  can  present  one  issue  at  a  time  until  all  the 
issues  have  been  identified. 

•  Small  Groups  —  In  larger  groups  (more  than  25  people),  it  may  be  valuable  to  break 
into  small,  diverse  groups  so  that  everyone  has  a  chance  to  participate.  Each  small 
group  should  make  a  visible  record  of  their  discussion  on  newsprint  and  deliver  a 
summary  report  to  the  general  session. 

•  Is/Is  Not  —  This  method  helps  determine  which  elements  are  part  of  the  problem  (Is) 
and  which  are  not  (Is  not).  The  "Is"  list  can  be  used  to  build  a  problem  statement. 

•  Diagram  —  In  many  situations,  the  use  of  words  may  be  limiting.  The  use  of  a 
visualization  of  the  issues  -  flowcharts,  drawings,  videotapes,  or  charts  ~  can  often 
help  members  of  a  group  develop  a  shared  understanding  of  the  issues. 

•  Force  Field  Analysis  —  This  technique  can  be  used  by  a  group  to  analyze  "forces 
against  resolution  of  the  problem  and  the  "forces  for"  resolution. 


Identify  Interests  and  Concerns 

Once  the  issues  have  been  identified,  the  participants  must  articulate  their  interests.  Interests 
are  the  key  to  identifying  workable  solutions.  An  interest  is  a  specific  need  or  condition  that  a 
party  considers  to  be  important  to  a  satisfactory  agreement. 

Because  people  often  tend  to  offer  solutions,  the  chairperson  or  facilitator  should  be  prepared 
to  remind  them  to  describe  their  specific  concerns  about  the  problem.  The  identification  of 
issues  and  interests  is  often  blended  into  one  discussion. 
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Step  2:  Agree  on  Data 

During  the  process  of  educating  the  parties,  it  is  likely  that  disagreements  over  data  will 
emerge  --  including  disputes  over  the  legal  merits  or  principles  involved  in  a  case,  technical  or 
scientific  data,  and  public  opinion.  When  the  issues  involve  elements  of  risk,  uncertainty,  and 
predictions  about  the  future,  the  opportunity  for  disagreement  increases. 

Disputes  over  data  are  often  characterized  by: 

Lack  of  Data; 

Different  views  about  the  nature  and  scope  of  the  problem  and  what  information  may 
be  relevant; 

Different  approaches  and  criteria  for  collecting  and  analyzing  the  data; 

The  adequacy  of  available  evidence;  and/or 

Competing  interpretations  of  what  the  data  mean. 

In  order  for  the  participants  to  move  forward,  they  must  reach  agreement  on  relevant  data. 
Several  techniques  for  dealing  with  substantive  disputes  are  presented  in  the  section  on  Third- 
Party  Assistance. 


Step  3:  Invent  Options  for  Mutual  Gain 

Once  the  parties  have  identified  the  issues  and  agree  on  the  data,  the  next  step  is  to  generate 
options  to  resolve  the  issue(s)  in  question. 

At  this  point  in  the  process  of  building  consensus,  the  goal  is  to  produce  the  broadest  possible 
selection  of  alternatives  based  on  the  issues,  interests,  and  data  that  have  been  generated. 
Participants,  therefore,  must  refrain  from  evaluating  the  options  as  they  emerge. 

Several  techniques  are  available  to  help  generate  options: 

•  Fragmentation  —  In  complex  disputes,  it  is  often  useful  to  fragment  or  separate  the 

issues  so  that  they  are  more  manageable.  Options  can  then  be  generated  for  each 
issue.      . 
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Task  Groups  ~  If  the  issue  in  a  dispute  are  fragmented,  it  may  be  valuable  to  have 
broad-based  task  groups  address  different  issues.  Individuals  may  participate  in  one  or 
more  task  groups  depending  on  their  interest  and  knowledge. 

Brainstorming  -  This  is  still  one  of  the  most  effective  techniques  a  group  can  use  to 
generate  ideas. 

Each  Party  Develops  a  Proposal  --  Each  party  can  be  asked  to  develop  a  creative 
proposal  that  responds  not  only  to  his/her  interest,  but  also  the  interests  of  others. 

What  Others  Have  Done  ~  If  there  is  a  successful  model  that  is  relevant  to  the  issues 
in  dispute,  the  group  may  find  it  helpful  to  examine  the  elements  of  the  model  as  a 
means  of  generating  options. 

Outside  Experts  —  Experts  who  are  not  directly  involved  in  the  controversy  can 
supplement  the  group's  own  thinking  and  expand  the  number  of  options  on  the  table. 

An  Intermediary  Gathers  Options  ~  A  trusted  individual  might  conduct 
independent  brainstorming  sessions  with  each  party.  A  list  of  ideas  that  come  out  of 
these  sessions  can  then  be  presented  to  the  group  for  discussion,  with  the  assurance 
that  no  idea  will  be  attributed  to  any  one  party. 


Step  4:   Seek  Agreement 

When  different  interests  have  been  involved  in  designing  a  collaborative  process,  educating 
each  other,  and  generating  options,  they  are  collectively  ready  to  recognize  workable 
solutions.  There  are  three  general  approaches  for  reaching  agreement: 

'• .' '  */'  .^  ■ 

•  Agreements  in  principle; 

•  Building  block  approach;  and 

•  Combining  proposals. 

Agreement  in  Principle 

In  the  first  approach,  agreements  in  principle,  the  parties  move  from  general  to  specific 
agreements.  The  more  general  agreements  provide  the  foundation  for  more  detailed 
agreements. 
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There  are  a  couple  of  different  approaches  for  developing  agreements  in  principle.  First,  they 
can  be  developed  by  asking  parties  to  suggest  a  principle  that  everyone  will  accept.  The  group 
develops  a  list  of  possible  agreements  and  then  reviews  and  refines  the  list  by  dropping  some 
suggestions  and  combining  or  rewording  others. 

Second,  a  small  broad-based  group  can  draft  agreements  in  principle.  The  small  group  may 
convene  after  the  whole  group  has  discussed  possible  agreements,  or  it  might  be  charged  with 
the  responsibility  of  talking  with  each  member  of  the  consensus  process  to  gather  suggestions. 
The  product  of  the  small  group  is  then  presented  to  the  whole  group  for  discussion  and 
approval. 


Building  Block  Approach 

In  the  building  black  approach,  the  parties  begin  by  agreeing  on  the  specific  issues  to  be 
addressed.  Each  issue  is  then  discussed  and  solutions  proposed  for  it  independent  of  the  other 
issues.  The  results  are  put  together  in  a  final  overall  agreement. 

This  approach  to  reaching  agreement  is  more  manageable  than  trying  to  craft  comprehensive 
solutions.  Agreement  on  all  the  issues  is  not  required,  and  each  solution  stands  on  its  own. 
This  allows  the  participants  to  move  forward  on  issues  where  agreement  can  be  reached 
without  having  to  wait  for  closure  on  everything. 

The  participants  can  work  sequentially  or  simultaneously  on  issues.  If  they  work  sequentially, 
they  may  address  the  easier  issues  first.  This  approach  allows  them  to  develop  a  sense  of 
accomplishment  when  they  reach  agreement,  thereby  encouraging  them  to  tackle  the  more 
difficult  problems. 


Combining  Comprehensive  Proposals 

A  third  method  for  reaching  agreement  is  to  combine  comprehensive  proposals.  If  each  party 
has  prepared  its  own  comprehensive  proposal  as  a  way  of  developing  options,  then  the 
participants  must  review  each  of  the  proposals  and  combine  ideas  into  a  mutually  acceptable 
package. 

These  three  methods  of  reaching  agreement  are  not  mutually  exclusive.  In  complex  disputes,  the 
parties  will  often  rely  on  more  than  one  method  for  reaching  agreement.  Regardless  of  the 
method  used  for  reaching  agreement,  the  participants  must  go  through  two  separate  steps  - 
evaluating  the  options  and  making  decisions. 
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There  are  several  techniques  for  evaluating  options: 

•  Categorize/Prioritize  ~  Participants  are  asked  to  group  like  options  into  the  same 
category  and  prioritize  within  each  category. 

•  RaiUc  Order  ~  Participants  are  asked  to  rank  order  the  options  from  most  desired  to 
least  desired.  Another  method  for  rank  ordering  is  to  take  the  number  of  items  and 
divide  by  three.  Take  the  result  of  the  division  and  ask  each  participant  to  select  that 
many  items  from  the  total  list.  For  example,  if  there  are  12  items,  divide  12  by  3 
which  equals  four.  Each  participant  is  then  asked  to  identify  their  four  top  priorities. 

•  Advantages/Disadvantages  —  Participants  are  asked  to  list  the  advantages  and 
disadvantages  of  each  option  so  the  ramifications  of  each  option  are  understood. 

•  What  I  Like  About ...  —  Each  person  or  the  person  most  strongly  advocating  an  idea 
is  asked  to  identify  the  desirable  features  of  each  option. 

•  Criteria  Checkerboard  —  The  participants  are  asked  to  create  a  list  of  criteria  that  can 
be  used  to  evaluate  the  options.  Using  a  checkerboard  (criteria  across  the  top,  options 
down  the  side),  each  oprion  is  evaluated. 

•  Test  or  Use  Pilot  Projects  ~  When  the  potential  solutions  can  be  tested  before 
complete  adoption,  it  is  often  wise  to  do  so.  Testing  is  especially  helpful  when  there 
are  a  number  of  seemingly  equal  options. 

•  Examine  What  Others  Have  Done  ~  If  others  have  tested  or  used  an  option  being 
evaluated,  the  participants  usually  benefit  from  an  examination  of  that  experience. 

•  Ask  an  Expert  —  In  technically  complex  disputes,  it  may  be  useful  and/or  necessary  to 
consult  an  expert. 

There  are  also  several  techniques  available  to  facilitate  the  process  of  making  decisions: 

•  Straw  Vote  ~  Group  members  make  a  tentative,  non-binding  vote  on  their  preference 
to  get  a  quick  sense  of  where  each  other  is  leaning. 

•  Both/And  ~  It  may  be  possible  to  select  two  leading  options  (both)  and  combine  them 
(and)  into  one  acceptable  solution. 

•  Negative  Voting  —  Members  of  the  group  vote  out  options  that  are  completely 
unacceptable.  This  can  be  used  to  narrow  a  large  list  of  potential  options  to  a 
manageable  size. 
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Step  5:  Produce  a  Written  Agreement 

The  next  step  in  the  process  of  building  consensus  is  to  produce  a  written  agreement.  This  is 
important  for  at  least  three  reasons: 

•  It  ensures  that  the  parties  have  heard  and  understood  each  other; 

•  It  gives  the  parties  something  concrete  to  take  back  to  their  members  for  review  and 
ratification;  and 

•  It  will  help  transform  agreements  reached  through  an  ad  hoc,  informal  collaborative 
process  into  formal  Decisionmaking  channels. 

Perhaps  the  best  way  of  producing  a  written  agreement  is  the  "single-text  procedure. "  One  person,  or  a 
small  group  of  participants,  is  designated  to  produce  a  draft  that  captures  the  sense  of  the 
agreement.  It  should  be  understood  by  all  that  this  is  a  working  draft  and  not  a  final 
document. 

Once  a  draft  is  complete,  the  participants  should  be  asked  to  "improve  the  draft,"  as  opposed 
to  preparing  written  comments  about  its  shortcomings.  The  draft  should  be  reviewed  and 
revised  by  the  participants  until  agreement  or  "closure"  is  reached. 


Step  6:  Ratify  the  Outcomes 

Depending  on  how  the  issue  of  representation  was  initially  handled,  many  of  the  individuals 
involved  in  a  collaborative  negotiation  may  well  speak  for  several  people  or  organizations. 
These  representatives  must  now  return  to  their  constituents  to  see  if  they  can  support  the 
final  draft  of  the  agreement  ~  the  objective  is  to  bind  the  parties  to  the  agreement. 

This  is  a  critical  juncture  in  a  collaborative  process.  If  the  representation  issue  has  not  been 
addressed  effectively,  members  of  the  affected  group  may  not  only  oppose  the  agreement,  but 
also  criticize  their  representative.  Even  if  the  representative  began  the  process  with  adequate 
backing,  the  negotiations  may  have  ranged  widely  and  produced  a  settlement  that  varies 
significantly  form  what  the  group  expected.  This  suggests  that  the  representative  must  educate 
his/her  constituents  throughout  the  process: 

•  to  help  the  group  assess  initial  expectations  in  light  of  new  information;  and 

•  to  explain  how  the  settlement  reflects  the  group's  interests,  even  though  it  may  not 
satisfy  all  their  expectations. 
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Splinter  Groups 

During  the  process  of  ratifying  the  agreement,  the  participants  in  a  collaborative  process 
should  be  on  the  lookout  for  potential  splinter  groups  -  that  is,  when  one  or  more  members  of 
a  group  that  supports  the  outcome  announce  that  they  are  dissatisfied  and  will  attempt  to 
block  implementation.  The  likelihood  of  splinter  groups  may  provide  a  disincentive  for  many 
interests  to  participate. 

How  can  you  respond  to  splinter  groups? 

•  First,  each  party  to  the  process  must  assess  the  legitimacy  and  authority  of  the  other 
parties  at  the  table.  While  some  splinter  groups  cannot  be  anticipated,  others  can.  If 
splinter  groups  are  anticipated  early  on,  it  may  be  possible  to  incorporate  their 
concerns  before  a  final  draft  of  an  agreement  is  prepared. 

•  Second,  the  process  by  which  each  participant  seeks  ratification  from  his/her 
constituency  should  be  spelled  out  in  the  ground  rules.  In  some  cases,  the 
representative  can  commit  the  organization  he  represents,  while  in  other  cases  a  pol  of 
the  full  membership  may  be  required. 

Contingent  Commitments 

Sometimes  a  representative  will  return  to  the  consensus-building  group  and  report  that  final 
ratification  is  only  possible  if  some  additional  changes  are  made  in  the  draft.  Other 
representative  may  object  -  "Why  didn't  this  issue  come  up  earlier?"  It  may  mean  that 
representatives  must  return  to  their  constituencies  with  a  revised  draft  of  the  agreement. 

This  problem  can  often  be  handled  by  securing  contingent  commitments  from  the  constituent 
groups  --"We  can  support  the  agreement  if  the  following  changes  are  made,"  or  "We  support 
the  agreement  in  principle,  but  something  must  be  done  about  [some  issue]."  Agreements  in 
principle  are  valuable  because  they  make  it  possible  to  avoid  another  full  round  of  review  ~ 
assuming  of  course  that  minor  changes  can  be  agreed  to  by  the  participants. 
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Implementing  Agreements 

A  consensus  process  must  not  only  provide  a  context  for  reaching  agreement,  but  also  create 
some  certainty  that  the  agreement  will  be  implemented.  Without  some  clear  indication  that 
the  results  of  the  process  will  have  teeth,  the  incentive  to  reach  agreement  is  greatly 
diminished.  The  key  to  successfully  implementing  agreements  is  to  develop  an 
implementation  plan  as  part  of  the  negotiated  agreement  ~  not  as  an  afterthought.  In 
response  to  this  need,  there  are  several  key  features  that  need  to  be  considered. 


Link  Informal  Agreements  to  Formal  Decisionmaking 

The  fundamental  challenge  of  implementing  negotiated  agreements  is  how  to  link  the  results 
of  an  ad  hoc,  informal,  collaborative  process  to  formal  Decisionmaking  arenas.  Negotiated 
agreement  may  call  for  legislation,  new  administrative  priorities  or  programs,  cooperative 
initiatives  among  multiple  agencies  or  organizations,  research,  and  many  other  types  of 
activities.  How  can  these  recommendations  be  linked  or  incorporated  into  the  appropriate 
arena  for  implementation? 

The  most  important  strategy  for  addressing  this  challenge  is  to  ensure  that  representatives 
from  the  organizations  and  agencies  that  may  be  called  upon  to  help  implement  any 
agreement  are  actively  involved  in  the  process  from  the  very  beginning. 

This  involvement  will  allow  the  implementing  bodies  to  articulate  administrative  and  policy 
constraints  and  priorities  early  on  -  thereby  not  allowing  the  negotiating  parties  to  develop 
expectations  that  cannot  be  satisfied.  I  also  allows  them  to  develop  a  sense  of  ownership  and 
commitment  to  the  agreement,  and  thereby  increases  their  willingness  to  accept  responsibility 
for  implementation. 

Develop  a  Schedule  for  Implementation 

The  participants  should  propose  a  schedule  for  implementing  the  results  of  the  collaborative 
process,  providing  some  expectations  as  to  how  long  an  agreed  outcome  will  take  to  be  put  in 
place  and  how  long  it  will  last.  The  schedule  should  include  a  clear  statement  of: 

•  what  needs  to  be  done; 

•  how  it  will  be  accomplished; 

•  when  the  results  are  needed  and  expected;  and 

•  who  is  responsible  for  what. 
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This  schedule  of  implementation  provides  a  very  explicit  mechanism  for  holding  the 
participants  to  their  commitments.  In  this  respea,  the  schedule  of  implementation  serves  as 
"performance  measures"  ~  objective  measures  of  the  commitment  of  individual  parties  and 
the  overall  performance  of  implementing  the  agreement. 

The  creation  of  a  schedule  for  implementation  is  best  done  by  first  deciding  what  needs  to  be 
done  and  by  what  date  before  the  person  responsible  is  identified. 


Monitor  Implementation 

A  collaborative  process  should  include  a  process  of  monitoring  implementation  to  check 
compliance  and  measure  the  success  of  the  settlement  in  terms  of  objective  standards. 

The  monitoring  process  must  also  take  account  of  changing  circumstances.  For  example, 
individuals  who  participated  in  the  negotiations  are  often  replaced  by  newcomers,  and  it  is 
important  for  some  designated  body  to  inform  them  of  the  terms  of  the  agreement. 
Monitoring  is  a  means  of  achieving  this. 

A  variety  of  monitoring  mechanisms  can  be  established  to  ensure  that  the  agreement  is  being 
executed,  including: 

•  Delegating  to  an  administrative  agency  or  legislative  committee  with  primary 
Decisionmaking  and  implementation  responsibility  to  monitor  implementation;  or 

•  Appointing  a  broad-based  steering  committee  to  oversee  implementation;  or 

•  Retaining  a  third-party  to  monitor  implementation. 

Some  mechanism  for  periodically  reporting  back  to  the  original  negotiating  group  must  also 
be  incorporated. 

The  process  of  monitoring  the  implementation  of  an  agreement  is  critical  and  should  be 
approached  with  as  much  attention  as  the  agreement  itself 


Create  a  Context  for  Renegotiation 

By  the  time  an  agreement  is  reached,  it  often  represents  an  enormous  investment  of  time  and 
energy.  It  is  important  to  protect  this  investment  with  a  provision  for  reconvening  the  parties 
should  something  go  wrong  or  the  circumstances  of  the  situation  significantly  change. 
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The  participants  need  to  spell  out  the  terms  under  which  the  parties  will  reconvene,  including: 

•  The  apparent  violation  of  the  terms  of  the  agreement  by  one  party; 

•  The  failure  of  the  settlement  to  produce  agreed-upon  results;  or 

•  One  or  more  of  the  involved  parties  feel  its  interests  are  threatened. 

They  also  need  to  indicate  exactly  what  the  reconvening  procedure  should  be,  so  that  there 
are  no  surprises  or  unsatisfied  expectations. 
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Negotiation  Skills 
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Negotiation  Styles 


The  Thomas-Kilmann  Conflict  Mode  Instrumeni  defines  conflict  situations  as  those  in  which  the 
concerns  of  two  or  more  people  appear  to  be  incompatible.  In  these  situations,  they  describe 
a  person's  behavior  along  two  basic  dimensions: 

Assertiveness:  The  extent  to  which  the  individual  attempts  to  satisfy  his/her  own 
concerns. 

Cooperativeness:  The  extent  to  which  the  individual  attempts  to  satisfy  the  other 
person's  concerns. 

These  two  basic  dimensions  of  behavior  can  be  used  to  define  five  specific  "negotiating  styles" 

or  methods  of  dealing  with  conflict. 

1. 

None  of  us  can  be  characterized  as  having  a  single,  rigid  style  of  negotiation.  Depending  on 

the  situation,  we  may  use  one  or  more  of  the  following  negotiation  styles: 

Competing 

Accommodating 

Avoiding 

Compromising 

Collaborating 


Competing 

•  Assertive  and  uncooperative. 

•  Pursue  your  own  concerns  at  the  expense  of  the  other  people. 


'  Adapted  from  Kenneth  W.  Thomas  and  Ralph  H.  Kilmann,  Thomas-Kilmann  Conflict 
Mode  Instrument  (Xicom,  1974). 
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•  A  power-oriented  style  in  which  you  use  whatever  powers  (status,  ability  to  argue, 
economic  sanctions)  seem  appropriate  to  win. 

•  You  stand  up  for  your  rights  and  defend  a  position  which  you  believe  is  correct. 

•  Mottos  ~  "Might  makes  right"  and  "The  ends  justify  the  means." 

Accommodating 

•  Unassertive  and  cooperative  --  the  opposite  of  the  competing  personality. 

•  You  often  neglect  your  own  concerns  in  order  to  satisfy  the  concerns  of  other  people. 

•  Accommodating  may  take  the  form  of  selfless  generosity  or  charity,  obeying  another 
person's  order  when  you  would  prefer  not  to,  or  yielding  to  another  person's  point  of 
view. 

•  Motto -- "Kill  your  enemies  with  kindness." 


Avoiding 

Assertive  and  uncooperative. 

You  do  not  immediately  pursue  your  own  concerns  or  those  of  any  one  else. 

The  issue  or  conflict  is  never  addressed. 

You  may  diplomatically  sidestep  an  issue,  postpone  an  issue  until  a  later  or  better  time, 
or  simply  withdraw  from  a  threatening  situation. 

Motto  ~  "Leave  well  enough  alone." 

Compromising 

ft 

•  Somewhere  between  assertive  and  cooperative. 
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Your  goal  is  to  find  an  expedient,  mutually  acceptable  solution  which  partially  satisfies 
everyone. 

You  give  up  more  than  the  competitor,  but  less  than  the  accommodator. 

You  address  an  issue  more  directly  than  an  avoider,  but  do  not  explore  it  in  as  much 
depth  or  detail  as  a  collaborator. 

Compromising  might  mean  exchanging  concessions  or  seeking  a  quick  middle-ground 
position. 

Motto  ~  "Let's  split  the  difference." 


Collaborating 

•  Assertive  and  cooperative  ~  the  opposite  of  the  avoider. 

•  You  attempt  to  work  with  other  people  to  find  a  solution  that  satisfies  the  concerns  of 
everyone. 

•  You  are  willing  to  dig  into  an  issue  to  uncover  the  underlying  interests  of  all  people, 
learn  from  the  insights  of  other  people,  and  to  find  a  creative  solution  to  meet 
everyone's  interests. 

•  Motto  -  "Two  heads  are  better  than  one." 
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Four  Attributes  of  Interest-Based  Negotiation^ 


Separate  the  people  from  the  problem. 


•        Focus  on  interests,  not  positions. 


Invent  options  for  mutual  gain. 


•         Insist  on  using  objective  criteria. 


■  Adapted  from  Ury  and  Fisher,  Getting  to  Yes  (Penguin  Books,  New  York,  1981). 
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Making  the  Transition  From  Positional  to  Interest- 
Based  Negotiation^ 

•  Ignore  positions  and  keep  on  talking. 

•  Do  not  ask  for  specific  solutions  early  in  the  process. 

•  Do  not  respond  to  positions  with  counter  positions. 

•  Ask  whether  the  problem  has  to  be  solved  in  a  win/lose  manner. 
State  that  you  want  to  look  for  a  solution  that  will  be  advantageous 
to  all  parties. 

•  Ask  why  a  position  is  important  to  a  party.  Try  to  identify 
underlying  interests. 

•  Conduct  trial-and-error  hypothesis  testing  to  indirectly  identify 
interests. 

•  Verbalize  and  make  interests  explicit. 

•  Separate  substantive,  procedural,  and  psychological  interests 
contained  in  a  stated  position. 

•  Look  for  general  principles  behind  positions  to  which  both  parties 
can  agree. 

•  Reframe  the  problem  as  a  search  for  means  to  satisfy  interests  rather 
than  a  way  to  persuade  the  other  party  to  agree  to  a  position. 


^  Adapted  from  CDR  Associates,  1986. 
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•  Reframe  the  problem  to  emphasize  common  interests  and  the 
possibility  of  joint  gain. 

•  Separate  the  problem  from  the  people  involved. 

•  Ask  for  principles  by  which  to  evaluate  positions  offered. 

•  Respond  with  several  counter  positions  and  suggest  that  all  merit 
further  investigation  to  see  how  they  meet  the  parties'  interests. 

•  Do  not  negotiate  the  use  of  interest-based  negotiation  procedures 
using  positional  bargaining  tactics. 
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Steps  for  Building  Trust^ 

•        Take  chances;  be  willing  to  disclose  your  interests  and  be  cautiously 
vulnerable. 


•        Respect  the  interests  of  others. 


Build  a  pattern  of  consistent  behavior. 


Pay  attention  to  relationships. 


Define  mutual  benefits  and  gains. 


Keep  your  "word.' 


*  Adapted  from  CDR  Associates,  1986. 
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Techniques  to  Foster  Agreement^ 

When  participants  enter  into  a  consensus-building  process,  they  must  balance  a  variety  of 
needs  in  order  to  find  an  agreement  that  satisfies  their  self-interest.  The  participants  must  be 
concerned  about  three  often  competing  goals:  ( 1 )  assuring  constituents  that  their  interests  are 
being  adequately  and  vigorously  represented;  (2)  persuading  the  other  participants  to  consider 
your  needs  and  interests;  and  (3)  building  a  relationship  among  all  participants  that  can 
support  the  joint  implementation  of  agreements. 

Here  are  a  few  techniques  to  help  you  build  agreements: 

Don't  "get  naked  and  run  wild."  Slowly  build  confidence  and  trust  by  sharing 
information  and  developing  an  atmosphere  of  dealing  in  good  faith. 

Remember  that  while  information  is  a  form  of  power,  other  participants  have  to  know 
what  you  need  in  order  to  make  useful  offers. 

Continually  test  your  assumptions  about  what  the  other  participants  want  and  what 
their  priorities  are. 

Deal  in  packages.  Remind  one  another  that  all  offers  and  agreements  are  tentative 
until  all  of  the  issues  are  settled. 

Make  sure  that  you  and  the  other  participants  are  regularly  checking  with  your 
constituents  as  information  is  developed  and  positions  altered.  ". 

Use  the  facilitator  or  mediator  to  try  out  ideas.  He/she  should  be  willing  to  shuttle 
back-and-forth  testing  ideas. 

The  more  secure  ~  the  "safer"  your  opponents  feel  ~  the  more  likely  they  will  alter 
their  positions  and  consider  innovative  accommodations. 

Be  prepared  for  joint  meetings.  Review  what  is  likely  to  occur.  Make  sure  the 
facilitator  or  mediator  has  established  an  agenda. 

Remember  the  "80-20  rule"  ~  if  you  are  effectively  using  a  facilitator  or  mediator,  you 
are  probably  spending  more  time  in  separate  meetings  and  caucuses  with  the  facilitator 
or  mediator  (80%),  than  in  joint  sessions  with  the  participants  (20%). 


'  Adapted  from  Gerald  W.  Cormick,  1994.     jjais-wsAJ^:   -,  . u  .-    ,.  y- 
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Why  are  Meetings  Important?  ^ 

•  to  exchange  information 

•  to  make  decisions 

•  to  socialize  (build  trust,  friendship,  communication,  group  identity) 


What  Goes  Wrong  at  Meetings? 

confused/unclear  objectives  and  expectations 
confusion  between  process  and  content 
unresolved  questions  of  power  and  authority 
manipulation  by  group  leader 
lack  of  participation 
win/lose  approaches  to  decision  making 
too  much  information;  not  enough  time 
repetition  and  wheel  spinning 
unwillingness  to  address  "the  problem" 


'  This  module  is  largely  adapted  from  Michael  Doyle  and  David  Straus,  How  to 

Make  Meetings  Work  (Jove  Books,  New  York,  1976). 
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•  lack  of  openness,  trust,  respect,  and  communication 

When  Does  a  Meeting  Work? 

•  did  you  accomplish  what  you  needed/wanted  to?  (content) 

•  was  it  a  fair,  effective,  and  efficient  process? 


Key  Ingredients  for  Successful  Meetings 

make  sure  the  right  people  are  present 

agree  on  the  purpose  and  content 

agree  on  the  process 

clearly  define  the  roles  and  responsibilities 

maintain  an  open  and  balanced  conversation 

protect  individuals  from  personal  attack 

create  and  maintain  a  "group  memory" 
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Roles  in  Meetings 

chair 

group  member 

resource  people 

facilitator 

recorder 

Role  of  the  Facilitator 

an  impartial  servant  of  the  group 
does  not  evaluate  or  contribute  ideas 
focuses  energy  of  group  on  a  common  task 
suggests  alternative  methods  and  procedures 
protects  individuals  and  their  ideas  from  attack 
encourages  everyone  to  participate 
helps  the  group  find  "mutual  gain"  solutions 
coordinates  pre-  and  post-meeting  logistics 
documents  areas  of  agreement  and  disagreement 

Module  on  Managing  Meetings  -  Page  5 


Montana  Consensus  Council  -  July  1 997 


Making  Meetings  Better  ^ 

The  Role  of  the  "Meeting  Manager" 

Many  meeting  managers  assume  a  role  of  "chair",  as  in  a  meeting  using  Robert's  Rules,  where 
all  conversations  and  discussions  proceed  through  the  chair.  This  is  not  an  effective  format 
for  building  agreements.  The  effective  meeting  manager  will  attempt  to  ensure  that 
discussions  take  place  between  and  among  those  participating.  From  this  perspective,  the 
meeting  manager's  primary  role  is  to  manage  the  flow  of  the  meeting  during  discussions  and 
from  topic  to  topic.  Subsidiary  responsibilities  include: 

•  ensuring  that  the  substantive  discussions  proceed  in  an  orderly  manner  (define  the 

problem,  set  criteria  or  parameters  for  successful  solutions,  assemble  information, 
develop  alternatives,  compare  and  select,  establish  implementation) 

promote  full  participation 

periodically  summarize  areas  of  agreement  and  disagreement 

divert  discussions  from  becoming  debates  and  disagreements  from  becoming 
personalized 

look  for  and  highlight  areas  of  common  ground 

bring  focus  within  the  purposes  stated  in  the  agenda  (see  below) 

bring  the  discussions  to  the  closure  with  the  time  constraints  specified  in  the  agenda 
(see  below) 

The  most  important  responsibility  of  the  meeting  manager  takes  place  between  the  meetings. 
An  effective  manager  will  pursue  a  "no  surprises"  policy  for  him  or  herself  and  for  the 
participants.  To  accomplish  this  the  manager  will  have  conversations  with  most,  if  not  all, 
participants  between  each  meeting.  These  discussions  are  facilitated  by  the  distribution  of 
and  need  for  discussion  of  the  summary  notes  from  the  prior  meeting  (see  below)  and  the 
preparation  and  distribution  of  the  agenda.  These  conversations  will  alert  the  meeting 
manager  to  any  potential  substantive  or  personal  issues,  ensure  that  the  people  and  materials 
are  prepared  for  the  meeting  and  highlight  any  authorities  that  need  to  be  obtained  for 
commitments  or  decisions  to  be  made. 


Adapted  from  Gerald  W.  Cormick,  1994. 
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The  Agenda 

The  agenda  is  one  of  the  most  important  tools  in  effective  meeting  managements.  An  agenda 
should  specify  at  least  the  following  matters: 

the  location  of  the  meeting 

the  time  the  meeting  will  begin  and  end 

a  list  of  those  expected  to  attend 

each  topic  area  to  be  addressed,  with  the  following  considerations  in  mind: 

a  careful  consideration  of  the  order  in  which  the  topics  will  be  discussed 

•  address  and  dispose  of  administrative  matters  early 

•  consider  how  each  topic  is  related  to  other  topics  and  whether  some  provide  the 
basis  for  more  informed  discussion  of  others 

•  consider  whether  some  topics  should  be  grouped  to  accommodate  resource 
persons  who  are  attending  only  to  address  specific  issues 

•  schedule  future  meetings  before  participants  begin  to  leave 

the  purpose  and  goal  of  the  topic  discussion  (exchange  information,  explore  issue, 
reach  a  decision,  etc.) 

materials  or  presentations  necessary  for  the  topic,  including: 

•  responsibility  for  developing  and  providing  any  materials  necessary 

•  responsibility  for  leading  the  discussion  and  presenting  the  materials  and/or 
issues  on  each  topic 

•  whether  materials  should  be  read  before  the  meeting    ' 
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The  Meeting  Notes 

One  of  the  most  critical  factors  in  a  successful  meeting  is  maintaining  a  careful  record  of  prior 
discussions,  decisions,  and  undertakings.  Too  often,  the  keeping  of  notes  is  assigned  to  an 
individual  as  a  "serious  funaion"  and  the  control  of  the  notes  is  not  regarded  as  an  integral 
tool  in  effective  meeting  management. 

"Minutes"  as  kept  under  "Robert's  Rules  of  Order"  are  seldom  useful  for  a  task  oriented  or 
problem  solving  session.  Their  focus  is  on  recording  positions  and  votes  taken.  In  managing 
an  effeaive  meeting  it  may  be  important  not  to  focus  on  positions  taken  prior  to  agreements 
being  reached.  "Moving"  and  "seconding"  motions  is  at  best  irrelevant  to  meetings  involving 
management  structures  or  external  stakeholders.  Most  effective  meeting  managers  insist  on 
preparing  or,  at  the  very  least,  approving  and  distributing  the  meeting  summary,  regarding  it 
as  an  important  tool  in  their  role  of  ensuring  effective  meetings. 

An  effective  meeting  summary  will  have  the  following  characteristics: 

•  it  will  record  the  persons  in  attendance 

•  it  will  "track"  the  agenda  used  for  the  meeting 

•  the  sense  of  discussions  and  areas  of  agreement  and  disagreement  will  be  summarized, 
but  without  personalizing  (as  in  "Fred  said...",  "Susan  responded...",  etc.) 

•  all  commitments  will  be  recorded  and  highlighted  (as  in  "Mary  will  distribute  copies  of 
the  Report  on  Monday."  or  "Oscar  will  bring  a  biogeologist  to  the  next  meeting."  or 
"Audrey,  Steve  and  Jim  will  meet  next  week  and  bring  joint  proposals  to  the  next 
meeting.") 

•  any  decisions  made  will  be  recorded  verbatim  and  responsibilities  for  implementation 
will  be  specified 

•  agenda  items  for  future  meetings  will  be  highlighted 

It  is  very  important  that  the  notes  for  the  meeting  be  compiled  and  distributed  as  soon  as 
possible  after  the  session.  This  will  ensure  that  translating  the  notes  taken  during  the  meeting 
in  a  summary  for  distribution  is  accomplished  before  normal  memory  loss  sets  in. 

It  is  equally  important  that  the  meeting  notes  be  distributed  as  soon  as  possible  after  the 
session.  They  not  only  serve  as  a  reminder  to  individuals  of  commitments  made  but 
participants  should  be  invited  to  provide  any  clarifications,  corrections  or  additions. 
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The  meeting  notes  may  be  sent  out  in  "draft"  form.  This  makes  it  less  difficult  to  make 
additions  or  changes.  The  "final"  meeting  notes  can  then  be  distributed,  at  the  meeting. 
Note  that  meeting  notes  should  not  be  "approved"  in  the  manner  that  "minutes"  are  approved 
at  the  beginning  of  a  meeting.  However,  any  discussion  regarding  accuracy  or  clarification 
that  is  of  particular  importance  and  that  is  reflected  in  the  "final"  notes  should  be  addressed. 
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Facilitator's  Checklist  ^ 

The  following  checklist  is  designed  to  help  the  facilitator  conduct  a  fair,  effective,  and  efficient 
meeting.  Many  of  the  steps  outlined  below  require  the  facilitator  to  work  with  the  participants  prior  to 
the  meeting. 


Step  One:  Prepare  for  the  Meeting 

A.  Determine  if  a  meeting  is  needed  and  if  so,  what  type. 

Exchange  information 

Analyze  a  particular  problem 

Identify  needs  and  concerns  of  a  group 

Generate  solutions  to  a  problem 

Handle  day-to-day  business 

Meet  social  needs  of  group  members 

B.  Determine  who  will  facilitate  the  meeting. 

•  Group  member 

•  Person  from  another  department  or  branch  of  organization 

•  Person  outside  the  organization 

C.  Clarify  the  goals  of  the  meeting. 

•  Determine  desired  outcome 

•  What  does  success  look  like? 

D.  Determine  who  should  be  at  the  meeting. 

•  Who  needs  to  present  information? 

•  Who  needs  to  be  educated? 

•  Who  needs  to  be  present  to  make  a  decision? 

•  Does  someone  have  to  be  present  at  the  meeting  for  the  decision  to  be 
implemented? 


3 


Adapted  from  CDR  Associates  (1987). 
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E.  Make  logistical  arrangements. 

•  Provide  adequate  room  and  seating  arrangement 

•  Meet  at  a  convenient  location  and  time 

•  Provide  necessary  materials 

•  Provide  refreshments,  if  appropriate 

F.  Contact  meeting  participants 

•  Clarify  time,  place,  and  meeting  agenda 

G.  Prepare  the  agenda 

•  Collect  potential  agenda  items  from  meeting  participants. 

•  Clarify  the  goal  of  each  item  (information  exchange,  generation  of  possible 
options,  decisions,  etc.) 

•  Determine  the  priority  of  each  item  (order  according  to  sequence; 
difficulty/ease  of  reaching  agreement;  short/long  discussion;  complicated/easy 
items) 

•  Estimate  the  time  needed  to  address  each  item 

•  Develop  a  tentative  process  to  handle  each  agenda  item 

•  Incorporate  introductions  and  some  type  of  focusing  exercise  at  the  beginning 
of  the  meeting 

•  Make  "review  of  agenda"  the  second  item 

,_  •  Allow  time  for  an  evaluation  of  the  meeting,  if  appropriate 

Step  Two:  Begin  the  Meeting 

A.  Introduce  all  participants,  if  appropriate 

B.  Consider  starting  with  formal  or  informal  activity  to  focus  participants 

•  Refreshments 

•  Talk  about  new  experiences  > 

•  "What  you  brought/left  behind" 

•  Discuss  new  developments 

C.  Explain  the  roles  of  the  facilitator  and  participants 

D.  Review  agenda  (content  and  process) 
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E.  Review  ground  rules  and  decision  making  process,  if  appropriate 

F.  Review  minutes  of  last  meeting,  if  appropriate 

Step  Three:  Clarify  the  First  Issue 

A.  Have  one  person  explain  the  first  issue 

B.  Allow  other  participants  to  elaborate  on  the  definition  of  the  issue  (problem, 
opportunity,  interests,  concerns,  etc.) 


Step  Four:  Identify  Interests 

A.  Ask  participants  what  elements  must  be  present,  or  interests  satisfied,  to  reach  an 
agreement  or  decision 

B.  Recognize  and  validate  all  interests  and  concerns;  seek  agreement  among  participants 
that  the  interests  and  concerns  will  serve  as  criteria  for  seeking  an  acceptable  solution 


Step  Five:  Generate  Options 

A.  Review  why  the  issue  is  important 

B.  Review  interests  and  concerns 

C.  Generate  possible  solutions  or  options 

Step  Six:  Assess  Options 

A.  Discuss  and  evaluate  options  against  interests  and  concerns 

Step  Seven:  Seek  Agreement 

A         Eliminate  unacceptable  options 

B.  Test  for  agreement  by  restating  the  proposed  solution 
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C.  If  participants  cannot  agree,  back-off  (reconsider  definition  of  the  problem,  generate 
additional  options,  provide  adequate  time  and  space  for  the  participants  to  consider 
alternatives  and  consequences) 

D.  Emphasize  areas  of  agreement  ' 

E.  Clarify  disagreements 


{"' 


Step  Eight:  Implement  the  Agreement 

A.  Review  elements  of  the  agreement 

B.  Identify  strategy  for  implementation 

C.  Seek  agreement  on  implementation  strategy 

Step  Nine:  Monitor  the  Agreement  i 

A.  Determine  if  a  monitoring  procedure  is  needed  / 

B.  If  so,  when,  by  whom,  according  to  what  criteria? 

C.  Return  to  Step  Three  and  address  all  the  issues  on  the  agenda.  Make  sure  all  agreements, 
implementation  steps,  and  monitoring  procedures  are  vnitten  down  and  confirmed  by  the 
participants. 

Step  Ten:  Evaluate  the  Meeting 

A.  Identify  what  went  well  '  •> 

B.  Identify  what  did  not  go  well 

C.  Identify  what  could  be  done  to  improve  the  meeting  or  future  meetings 

D.  Ask  for  general  comments 

E.  Set  the  time,  place,  and  agenda  for  the  next  meeting 

Module  on  Managing  Meetings  -  Page  13 


■  ...  ■■■! 


Montana  Consensus  Council  -  July  1 997 


Meeting  Checklist 

Things  that  make  your  meetings  work! 


Things  to  do  for 


Date, 
Day  J 

Time 
Place 


Meeting  •"' 


D 


Before  the  Meeting 


o 

D 

D 
O 

a 
a 
e 
o 

0 

a 
o 

D 

a 
a 
a 
a 

a 
a 
a 


Clarify  the  purpose 

Contact  the  right  people 

Mailing  list  and  label 

Meeting  space 

Who  has  key  to  building  ,    .  . 

Tables/chairs  enough? 

Who  puts  "em-back?" 

Can  you  darken  (slides/film?) 

Public  address  system?  Find  controls 

ahead  of  time. 

Parking/central  location? 

Directional  Signs  (from  parking  to 

door) 

Materials 

Slide  program/overheads 
Sign-up  procedure 
Signs  and  displays 
Name  tags 
Handout  materials 
Refreshments/cups 
Contact  the  news  media 


o 

a 
o 
a 
a 

P 

o 
o 
a 
a 

a 
o 
a 


Find  the  rest  rooms 
Wall  space  for  charts/visuals 
Tape-off  used  seating 
Room  arrangements 
Start  on  time,  end  on  time 
Money/PO  for  facility 
Miscellaneous  supplies 
Flip  charts  and  paper 
Magic  markers  (colored) 
Pens,  pencils  for  sign-up 
Masking  tape 
Extension  cords 
Projectors/screens 
Recorder/tapes 


D 
O 


At  the  Meeting 

o  Physical  arrangements 

o  Don't  use  the  stage! 


■.v.,f,-,     jyr.^; 


After  the  Meeting 


Document  meeting  -  who  will 

summarize? 

Add  names  to  mailing  list 

Collect  response  cards/evaluations 

who  will  summarize? 

Put  everything  back  the  way  you 

found  it. 

What's  been  accomplished? 
What's  next? 
Who  will  do  it? 


Q 
O  ' 
P 
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The  Role  of  a  Facilitator  or 
Mediator 


Table  of  Materials 
1 .     Introduction 


Q-    \: 


2.  Why  Use  a  Facilitator  or  Mediator? 

3.  Roles  and  Responsibilities  of  a  Facilitator  or 
Mediator 

4.  Selecting  a  Facilitator  or  Mediator 

5.  Questions  for  Interviewing  a  Candidate 

6.  Evaluating  the  Candidates 

7.  Code  of  Professional  Conduct 

8.  Evaluating  a  Consensus-Building  Training 
Program 
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Introduction 

The  itrms  facilitator  and  mediator  are  used  to  describe  a  wide  variety  of  problem-solving 
professions.  But  a  facilitator  and  mediator  who  works  within  a  consensus-building  process 
plays  a  much  different  role  than  one  who  specializes  in  other  forms  of  dispute  resolution. 

In  a  typical  public  involvement  process,  a  facilitator  is  often  seen  as  an  impartial  person  that 
coordinates  meetings  to  seek  the  input  and  advice  of  citizens. 

In  dispute  resolution,  the  mediator  is  a  third  party  brought  in  to  help  settle  a  dispute  between 
two  (or  sometimes  more)  deadlocked  opponents.  A  dispute  typically  focuses  on  a  specific 
concern  such  as  a  labor  contract  or  divorce  settlement. 

In  a  consensus  process,  a  facilitator,  mediator,  or  "consensus-builder"  works  to  bring  people  to 
the  table  before  a  dispute  can  arise,  or  after  other  methods  of  public  involvement  and  dispute 
resolution  have  failed.  The  topic  at  hand  may  be  specific,  but  consensus  building  also  works 
well  when  dealing  with  broad  public  policies,  complex  issues,  or  several  issues  at  once.  Rather 
than  limiting  the  discussion  to  the  most  vocal  or  concerned  parties,  a  facilitator  seeks  to 
include  all  stakeholders  and  ensures  them  an  equal  chance  to  participate. 

The  facilitator  is  an  impartial  servant  of  the  stakeholders.  He  or  she  is  responsible  for 
maintaining  the  integrity  and  effectiveness  of  the  consensus-building  process.  The  roles  and 
responsibilities  of  a  facilitator  in  a  consensus  process  are  described  in  detail  beginning  on  page 
4. 

This  guide  was  written  to  help  people  select  facilitators  or  mediators  for  consensus-building 
efforts.  Many  of  the  same  principles  and  considerations  apply  equally  well  to  choosing 
mediators  for  dispute  resolution  or  other  problem-solving  approaches. 


Module  on  The  Role  of  a  Facilitator  or  Mediator  —  Page  3 


Montana  Consensus  Council  -  July  1 997 


Why  Use  a  Mediator  or  Facilitator? 

•  Because  existing  institutional  arrangements  or  public  arenas  do  not  provide  adequate 
"space"  to  build  agreement  and  resolve  disputes. 

•  Because  a  forum  is  needed  to  supplement  existing  institutional  processes  for  shaping 
and  implementing  public  policy. 

•  Because  the  participants  have  little  experience  and/or  trust  in  working  with  one 
another. 

•  Because  the  number  of  issues  under  consideration  are  so  great  or  complex  that  the 
participants  are  having  trouble  either  organizing  them  or  focusing  upon  one  or  two  at  a 
time. 

•  Because  there  are  so  many  participants  that  conversation  is  cumbersome  and  a 
moderator  is  required. 

•  Because  a  deadlock  in  negotiations  has  occurred  due  to  inflexibility  of  positions  on 
substantive  issues  or  problems  such  as  false  perceptions,  poor  communication,  or 
intense  feelings. 

•  Because  there  are  no  laws,  rules,  or  regulations  explaining  how  the  issues  should  be 
handled. 

In  sum,  a  mediator  or  facilitator  can  help  organize  your  efforts,  offer  advice  on  how  to 
proceed,  create  an  atmosphere  of  fairness  and  respect,  ensure  that  everyone  has  an 
opportunity  to  participate,  and  keep  your  group  moving  toward  a  successful  and 
action-oriented  agreement. 
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Roles  and  Responsibilities  of  a  Facilitator  or 
Mediator 

Assessing,  with  the  participants,  the  situation  and  determining  an  appropriate  conflict 
management  strategy. 

Designing,  with  the  participants,  ground  rules  to  guide  the  process. 

Managing  relationships  and  communication  among  the  participants. 

Training  in  negotiation  and  consensus-building  skills. 

Facilitating  meetings,  assisting  in  preparation  for  meetings,  and  preparing  summaries  of 
meetings. 

Mediating  specific  issues,  including  shuttling  back-and-forth  among  the  participants  clarifying 
interests  and  positions. 

Factfinding  in  relation  to  a  specific  issue  in  circumstances  where  the  participants  are 
comfortable  with  that  arrangement  and  the  mediator  has  the  expertise  to  conduct  the 
research. 

Monitoring  implementation  and  revision  of  an  agreement. 
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Selecting  a  Facilitator  or  Mediator 

Once  a  collaborative  problem-solving  group  has  decided  that  it  needs  the  assistance  of  a 
facilitator  or  facilitator  or  mediator,  the  challenge  is  to  select  the  right  person  or  organization. 
In  deciding  on  potential  candidates,  the  group  should  consider  their: 

•  Experience 

•  Knowledge 

•  References 

•  Personality 


General  Skills  to  Look  for  in  a  Competent  Facilitator  or  Mediator  • 

Anyone  can  offer  their  services  as  a  facilitator  or  mediator.  As  a  consumer,  you  must 
determine  whether  a  person  has  the  necessary  skills  and  aptitude  to  do  the  job. 

With  or  without  formal  training,  a  good  facilitator  or  mediator  should  exhibit  the  following 
qualities. 

Ability  to  listen. 

Ability  to  analyze  problems,  identify  and  separate  the  issues  involved,  and  frame  them 
for  resolution  or  decision  making. 

Ability  to  use  clear,  neutral  language  in  speaking  and  writing. 

Sensitivity  to  strongly  felt  values  of  the  participants. 

Ability  to  deal  with  complex  facts  and  research  materials. 


^  Adapted  from  Qualifying  Neutrals:  The  Basic  Principles  (Report  of  the  SPIDR 

Commission  on  Qualifications,  April  1989).  For  more  on  the  issues  of  qualifications  and 
competencies,  see  Ensuring  Competence  and  Quality  in  Dispute  Resolution  Practice  (Report  No.  2 
of  the  SPIDR  Commission  on  Qualifications);  and  Performance-Based  Assessment:  A  Methodology 
for  use  in  selecting,  training,  and  evaluating  mediators.   (National  Institute  for  Dispute  Resolution, 
1995) 
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•  Presence  and  persistence.  An  overt  commitment  to  honesty,  dignified  behavior,  and 
respect  for  the  participants. 

•  Ability  to  create  and  maintain  order  with  a  diverse  group  of  participants. 

•  Abihty  to  separate  the  facilitator  or  mediator's  personal  values  from    the  issues  under 
discussion. 

•  Ability  to  see  and  understand  power  imbalances. 

Competencies  for  Mediators  of  Public  Policy  Disputes  ^ 

Conununication 

•  Initiate  and  maintain  productive  discussions  among  conflicting  parties. 

•  Handle  intense  emotions  in  individual  conversations  and  in  multiparty  meetings. 

•  Convey  complex  or  technical  information  to  lay  people  and  across  technical  disciplines. 

•  Explain  process  alternatives  to  stakeholders  and  to  political  and  community  leaders  and 
obtain  their  support  for  a  process. 

Conflict  Analysis  and  Assessment 

•  Research,  investigate,  and  assimilate  extensive  complex  or  technical  information  quickly. 

•  Identify  what  interests  need  to  be  represented  and  by  whom. 

•  Recognize  how  the  relationships  among  stakeholders  and  the  specific  issues  being 
addressed  will  affect  the  dynamics  of  negotiation. 

•  Weigh  incentives/disincentives  for  settlement  and  reach  honest  conclusion  that 
negotiations  have  a  good  chance  of  succeeding  (or  at  least  will  do  no  harm). 


^  Adapted  from  Competencies  for  Mediators  of  Complex,  Public  Disputes 

(Environmental  and  Public  Policy  Sector,  Society  of  Professionals  in  Dispute  Resolution, 
1992). 
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Assist  parties  in  assessing  resources  available,  including  personnel,  financial,  time  and 
information. 


Process  Design 

•  Define  goals  for  a  negotiation  with  the  parties. 

•  Select  an  appropriate  format(s)  for  negotiation  sessions  (roundtables,  team  negotiations, 
workshop  sessions,  task  groups). 

•  Identify,  define  and  get  agreement  on  appropriate  roles  (negotiator,  observer,  technical 
expert,  convener,  sponsor,  chairperson,  mediator,  facilitator,  recorder). 

•  Recognize  when  a  team  of  mediators  is  appropriate  and  clarify  the  role  each  team 
member  will  play. 

Negotiation 

•  Help  participants  to  separate  short  from  long  term  organizational  interests. 

•  Where  appropriate,  work  with  a  single  text  document. 

•  Sequence  issues  and  package  alternatives. 

•  Respond  effectively  to  crisis  situations. 

•  Assist  representatives  in  managing  communications  with  their  constituent  groups  or 
organizational  hierarchy  in  a  way  that  maintains  the  flow  of  information  and  facilitates 
organizational  commitment  to  the  decision. 

Facilitation 

•  Determine  conditions  that  make  face-to-face  group  discussion  more  efficient  than  one- 
on-one  communication. 

•  Identify  people  who  need  to  be  present  in  order  to  make  meeting(s)  successful. 

•  Allocate  adequate  and  realistic  timeframes  for  moving  through  the  agenda. 
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•  Assist  participants  in  establishing  behavioral  and  procedural  guidelines,  including 
expeaations  about  confidentiality,  press  contacts,  representation,  and  other  safe  guards. 

•  Establish  and  maintain  a  productive  tone  during  a  meeting. 

•  Ensure  full  participation  of  all  participants,  particularly  those  less  vocal. 

•  Manage  conflict  within  the  group  by  maintaining  a  healthy  balance  of  tension  and 
motivation. 

•  Apply  appropriate  processes  for  groups  to  invent  alternatives  for  joint  gains  and  to  make 
decisions. 

•  Obtain  commitment  to  implement  a  decision. 

Data  Management 

•  Determine  the  importance  of  data  and  technical  information  to  the  resolution  of  issues. 

•  Organize  complex  and  extensive  information  in  formats  and  language  useful  to  all  parties. 

•  Help  parties  reach  agreements  on  data  where  differences  occur. 

Administration 

•  Coordinate  activities  and  communication  among  players  (negotiators,  observers,  resource 
people,  constituents,  public,  media)  including  minutes,  reports,  correspondence,  caucuses 
and  press  contacts. 

•  Determine  and  arrange  for  and  manage  financial  resources,  including  administrative 
costs,  mediator  fees,  technical  expert  fees,  and  participant  compensation,  if  needed. 
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Questions  for  Interviewing  a  Candidate 

When  interviewing  each  candidate,  don't  hesitate  to  ask  direct  questions.  The  following  list  is 
a  good  start. 


Experience 

What  is  your  general  experience? 

What  is  your  experience  with  situations  like  this? 

With  participants  like  ours? 

How  long  did  those  processes  take? 

What  types  of  outcomes  were  achieved? 


Process 

•  Do  you  specialize  in  one  approach? 

•  Describe  what  type  of  process  you  usually  use  in  these  situations? 

•  What  are  some  things  that  would  not  work  here?  Why? 

•  Do  you  subscribe  to  a  particular  code  of  conduct  or  ethics? 


Roles 

•  What  role  will  you  play  and  what  impact  do  you  want  to  have  on  the  outcomes  here? 

•  Do  you  think  we  have  the  necessary  groups  involved? 

•  If  not,  what  do  you  suggest? 


Substance 

•  What  kind  of  knowledge  do  you  have  about  the  issues  to  be  discussed? 

•  If  you  do  not  have  specific  knowledge,  how  will  you  get  it? 


^  Adapted  from  Ohio  Commission  on  Dispute  Resolution  and  Conflict 

Management,  A  Consumer's  Guide  to  Selecting  Third  Parties  to  Help  Resolve  Public  Disputes  ( 1 99 1 ). 
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Logistics 


How  can  the  parties  get  in  touch  with  you? 

What  kind  of  staff  will  be  assisting  you? 

Will  you  always  be  available? 

Will  you  handle  logistical  arrangements  for  meetings? 

What  kind  of  help  will  you  need? 


Costs 


How  do  you  charge  for  your  services? 

How  would  you  estimate  the  costs  for  this  project? 

How  could  costs  be  kept  to  a  minimum? 
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Evaluating  the  Candidates  ^ 

After  each  interview,  evaluate  the  candidate's  responses  and  overall  performance.  How  well 
did  he  or  she  respond  to  your  specific  situation  and  needs?  Consider  the  following: 

What  approach  would  they  take  to  managing  this  type  of  situation? 

Did  they  describe  how  they  would  tailor  their  approach  to  fit  your    circumstances? 

Could  they  discuss  the  advantages  and  disadvantages  of  different    approaches? 

What  knowledge  did  they  seem  to  have  of  the  context,  the  politics,    the  relationships? 

Are  there  any  conflicts  of  interest? 

How  did  they  interact,  or  how  do  you  think  they  will  interact  with    the  different 
constituencies  that  are  going  to  be  part  of  the  process? 

Will  they  be  able  to  gain  the  confidence  of  the  participants? 

What  kind  of  listeners  are  they? 

Will  their  styles  be  compatible? 

How  neutral  do  you  think  they  will  remain  on  the  issues? 

Do  you  think  they  will  be  good  at  encouraging  participants  to  come    up  with  their  own 
solutions? 

Are  they  going  to  be  available  when  you  need  them? 

Did  they  ask  good  questions? 

Were  they  able  to  grasp  the  situation? 

What  type  of  personality  did  they  project? 


■*  Adapted  from  Ohio  Commission  on  Dispute  Resolution  and  Conflict 

Management,  A  Consumer's  Guide  to  Selecting  Third  Parties  to  Help  Resolve  Public  Disputes  ( 1 99 1 ). 
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•  Did  they  have  a  sense  of  humor? 

•  Did  they  seem  patient?  Flexible? 

Hiring 

Once  you've  selected  a  facilitator  or  mediator  for  the  task  at  hand,  make  sure  the  terms  and 
scope  of  the  job  are  spelled  out  in  a  written  contract.  Most  facilitators  or  mediators  will 
provide  a  contract  and  a  written  cost  estimate  upon  request. 
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Code  of  Professional  Conduct 

As  an  impartial  servant  of  the  group,  a  facilitator  or  mediator  should  bring  certain  attitudes 
and  behaviors  to  the  job.  No  single  code  of  conduct  exists  for  the  consensus  profession  at 
large.  To  better  guide  its  own  efforts,  the  Montana  Consensus  Council  adopted  the  following 
Code  of  Professional  Conduct.  Other  mediators  may  espouse  similar  standards.  The  Council's 
code  is  reprinted  here  as  an  example  of  the  types  of  responsibilities  any  such  code  should 
address. 


Statement  of  Policy 

The  Montana  Consensus  Council  is  public-private  partnership  attached  to  the  Office  of  the 
Governor  for  administrative  purposes.  The  Consensus  Council  is  committed  to  the  following 
roles  and  responsibilities  during  any  and  all  consensus-building  processes  that  it  helps  design 
and  manage. 


Responsibility  to  the  Participants 

1 . 1  Impartiality 

The  Council  is  nonpartisan.  It  is  not  an  advocate  for  any  particular  interest  or  outcome.  It 
seeks  to  be  impartial  —  free  from  favoritism  or  bias  either  by  word  or  action  —  and  is 
committed  to  serving  all  parties  rather  than  a  single  party. 

1 .2  Appropriateness  of  Consensus  Processes 

The  Council  provides  information  to  potential  participants  on  the  procedures  and  assistance 
available  to  build  agreement  or  resolve  disputes.  It  helps  potential  participants  choose  an 
appropriate  procedure,  realizing  that  consensus  processes  are  not  effective  in  resolving  every 
issue. 

1 .3  Conflicts  of  Interest 

The  Council  does  not  enter  or  continue  in  any  consensus  process  if  it  believes  that 
participation  would  create  a  conflict  of  interest  or  raise  a  substantial  question  as  to  its 
impartiality.  The  Council  will  disclose  any  conflict  of  interest  to  all  the  participants, 
whenever  it  appears  during  the  process. 
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Responsibility  for  the  Process 

1 .4  Process  Design 

The  Council  works  with  all  the  participants  to  design  an  appropriate  consensus  building 
process.  In  appropriate  circumstances,  the  Council  may  refer  the  participants  to  other 
consensus  building  professionals  for  assistance. 

The  Council  will  not  participate  in  any  process  where  the  purpose  and  expectations  are  not 
clear  to  all  participants.  The  Council  with  withdraw  from  any  process  if  its  continued 
involvement  is  not  acceptable  to  the  participants. 

1 .5  Facilitation  and  Mediation 

The  Council  will  engage  in  a  variety  of  activities  to  coordinate  the  consensus  process.  It  will 
serve  as  a  impartial  facilitator  during  meetings;  focus  the  energy  of  the  group  on  a  common 
task;  protect  individuals  and  their  ideas  from  attack;  encourage  everyone  to  participate  and 
share  their  ideas;  help  the  group  find  mutual  gain  solutions;  coordinate  pre-meeting  and 
post-meeting  logistics;  and,  where  necessary,  shuttle  among  the  participants  between 
meetings.  The  Council  will  also  help  the  participants  amend  an  agreement  during  the 
implementation  process. 

1.6  Confidentiality 

The  Council  will  respect  the  confidentiality  of  private  communications  with  any  of  the 
participants. 

1.7  Documentation 

Unless  otherwise  agreed  to  by  all  the  participants  and  the  Council,  the  Council  shall  prepare 
and  maintain  an  objective  record  of  the  consensus  process,  including  areas  of  agreement, 
disagreement,  and  strategies  for  implementation.  The  Council  shall  prepare  both  draft  and 
final  consensus  documents,  and  when  appropriate,  research  documents. 

1.8  Implementation 

The  Council  will  continue  to  provide  consultation  to  the  participants  during  the  process  of 
implementing  any  agreement. 
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Responsibility  to  the  Public 

1 .9  Unrepresented  Interests 

The  Council  contributes  to  the  integrity  of  the  process  by  identifying  unrepresented  interests 
that  emerge  during  the  building  or  implementation  of  any  agreement. 

Commitment  to  Improve  Services 

1.10  Training  and  Education 

The  Council  constantly  upgrades  its  skills  through  formal  education,  training  programs, 
workshops,  practical  experience,  and  research  and  publication. 

1.11  Evaluation  by  Participants 

In  an  effort  to  improve  its  consensus-building  services,  the  Council  encourages  candid 
comments  and  suggestions  about  its  performance,  particularly  by  the  participants  to  any 
consensus  process.  The  Council  encourages  the  participants  to  suggest  improvements  to  the 
Council  throughout  the  consensus  building  process. 
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Evaluating  a  Consensus-Building  Training  Program  ^ 

Many  mediators,  facilitators,  and  consensus  builders  also  offer  training  programs  to  teach 
others  how  to  build  agreement  and  resolve  disputes.  Some  people  prefer  such  training  as  an 
alternative  to  hiring  a  mediator  for  the  task  at  hand.  Others  hope  to  integrate  the  skills  into 
their  current  job  or  set  up  their  own  practice  as  mediators. 

The  type  of  training  program  you  select  will  depend  on  why  you  want  the  training,  what  kinds 
of  programs  are  available  in  your  area,  and  how  much  they  cost.  To  select  the  best  program 
for  your  needs,  carefully  evaluate  the  qualifications  and  abilities  of  the  trainers  as  well  as  the 
content  and  form  of  the  program  itself. 


The  Trainers 

•  Do  the  trainers  currently  work  in  the  consensus-building  profession? 

•  Are  they  active  members  of  a  professional  association,  such  as  the  Society  of 
Professionals  in  Dispute  Resolution? 

•  How  many  years  have  they  been  in  practice? 

•  Have  they  handled  the  types  of  cases  and  used  methods  similar  to  those  targeted  in  the 
training  program? 

•  Are  they  knowledgeable  in  the  subject  area  (environment,  community  planning,  family, 
labor  relations,  etc.)  for  which  you  need  the  consensus-building  skills?  If  not,  can  they  get 
up  to  speed  quickly? 

•  Have  they  conducted  other  consensus  training  programs  addressing  the  same  or  similar 
subjects? 

•  Do  the  trainers  have  any  formal  education  as  consensus  builders  or  as  teachers  or 
instructors?  Academic  training  may  indicate  a  better  grasp  of  the  various  roles, 
strategies,  and  theories  available  to  consensus  builders. 


'  Adapted  from  Evaluating  the  Quality  of  a  Mediation  or  Conflict  Management 

Training  Program ,  CDR  Associates  ( 1 9  8  7 ) . 
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If  there  is  more  than  one  trainer,  are  they  accustomed  to  working  as    a  team?  Is  there 
continuity  of  content  from  one  session  to  the  next? 


The  Program 

•  How  long  is  the  training  program?  How  many  hours  are  allotted  to  each  major  topic? 

•  How  many  trainers  will  participate?  What  is  the  ratio  of  trainers  to  trainees? 

•  Does  the  program  present  an  overall  framework  for  analyzing  issues    and  the  diverse 
interests  people  bring  to  any  consensus-building  effort? 

•  Does  the  program  help  trainees  assess  the  strengths  and  weaknesses  they  would  bring  as 
facilitators  to  the  consensus-building  process?    The  program  should  encourage  trainees 
to  examine  their  back-  grounds,  motivations,  and  goals  to  better  understand  how  these 
factors  affect  their  abilities  as  facilitators. 

•  Does  the  program  explain  the  roles,  theories,  dynamics,  and    strategies  of  consensus 
building  and  negotiation? 

•  Does  the  program  present  an  understandable  and  practical  step-by-step  process  for 
consensus  building?  Are  specific  techniques  explained  (such  as  active  listening, 
developing  ground  rules,  and    moving  from  positional  to  interest-based  negotiation)?  Are 
trainees  taught  how  to  prevent  or  overcome  common  barriers  to  consensus? 

•  Do  the  trainers  demonstrate,  either  live  or  on  video,  consensus-building  situations  and 
methods?  Explaining  theory  through  action  is  a  highly  effective  learning  tool. 

•  During  the  program,  do  trainees  have  an  opportunity  to  practice  the  techniques  and  play 
the  role  of  facilitator?  These  skills  are  best  learned  by  hands-on  practice.  Most  good 
training  programs  allot  at  least  one-quarter  of  class  time  to  role  playing  and  rehearsal. 

•  Do  trainees  receive  one-on-one  feedback  about  their  performance    from  the  trainers? 

•  Are  trainees  shown  how  to  move  from  training  to  actual  practice?    Depending  on  the 
trainees'  goals,  the  program  should  teach  them    how  to  use  the  new  skills  to  resolve  the 
issue  at  hand,  integrate  the  new  skills  into  their  job  or  organization,  or  set  up  their  own 
practice. 
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Does  the  program  describe  what  assistance  is  available  to  trainees  after  training  is 
completed?  Many  trainers  offer  follow-up  training  or  continuing  education.  Some  are 
also  available  as    observers  or  co-facilitators. 

Does  the  program  address  the  ethical  concerns  and  dilemmas  faced  by  facilitators?  Is  a 
set  of  professional  standards  or  a  code  of  ethics  presented? 

What  kinds  of  take-home  materials  are  given  to  trainees?  Workbooks,  training  manuals, 
audio  and  video  tapes,  and  reference  materials  (including  a  bibliography  on  consensus 
building)  may  be    provided.  These  are  most  helpful  if  they  follow  the  same  sequence 
and  scope  of  topics  as  the  program. 
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Getting  People  to  the  Table 

If  collaborative  approaches  to  resolving  public  disputes  promise  such  benefits,  why  are  they 
not  more  widely  used?  Public  officials,  environmental/citizen  groups,  and  business  and 
industry  often  have  several  concerns  about  using  such  methods.  This  sections  identifies  several 
concerns  about  collaborative  problem  solving  from  these  different  perspectives,  and  provides 
some  possible  responses. 

What  is  collaborative  problem  solving?  Can  you  prove  that  it  works?  Many  parties  to  a 
dispute  may  resist  the  use  of  collaborative  problem  solving  because  they  do  not  understand  it. 
Explain  the  process  and  its  advantages.  Provide  relevant  examples  and  encourage  them  to  talk 
to  others  who  have  used  such  methods. 

We  (public  officials)  can't  abdicate  decisionmaking  responsibility.  Emphasize  that  the 
agency  retains  final  decisionmaking  authority  unless  it  relinquishes  such  power  at  the  outset. 
Clarify  the  distinction  between  advisory  and  decisionmaking  roles  and  processes.  If  the 
participants  cannot  reach  an  agreement,  the  agency  can  always  move  forward  with  a  unilateral 
decision.  In  an  advisory  process,  the  agency  only  needs  to  support  a  joint  agreement  if  that 
agreement  promotes  sound  policy  or  standards  from  the  perspective  of  the  agency. 

We  (environmental/citizen  groups)  must  compromise  our  values  and  objectives. 

Collaborative  approaches  seek  to  satisfy  the  interests  of  all  parties  by  expanding  the  range  of 
alternatives  and  building  integrative  solutions.  Building  consensus  does  not  encourage 
"splitting  the  difference,"  "sharing  the  pain,"  or  "finding  the  path  of  least  resistance." 
Collaborative  approaches  do  not  require  anyone  to  compromise  values  or  beliefs. 

It  is  impossible  to  reach  consensus.  Explain  that  the  objective  is  to  "seek"  consensus, 
realizing  that  in  some  cases  the  goal  may  not  be  achieved.  Emphasize  that,  even  if  a 
collaborative  process  fails,  relationships  can  be  improved.  Conventional  methods  of  dispute 
resolution  are  always  available. 

The  outcomes  of  the  process  are  uncertain.  The  outcomes  of  conventional  dispute 
resolution  processes  are  also  uncertain.  Ground  rules  specify  timelines,  confidentiality, 
expectations  of  the  participants  and  the  neutral,  and  even  what  happens  if  discussions  break 
down.  Unlike  judicial  or  administrative  processes,  the  outcomes  of  collaborative  approaches 
are  in  the  hands  of  the  affected  interests. 

The  alternatives  (e.g.,  litigation  and  administrative  appeals)  are  more  attractive.  Ask 

them  to  seriously  consider  their  track  record,  relationships  with  opposing  interests,  and 
prospects  for  the  future.  Remind  them  that,  while  95  percent  of  people  going  to  court  think 
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they  wall  win,  only  50  percent  do.  Adversarial,  conventional  approaches  are  generally  more 
unpredictable  than  collaborative  approaches  to  resolving  disputes.  If  a  collaborative  process 
does  not  result  in  better  solutions,  ^e  conventional  alternatives  are  always  available. 
Such  an  approach  consumes  valuable  time  and  resources.  Point  out  that  the  initial  decision 
may  take  longer,  but  that  time  and  resources  can  be  saved  by  not  responding  to  formal 
challenges,  appeals,  and  attempts  to  delay  implementation.  Consider  the  costs  of  the 
alternative  courses  of  action. 

Collaborative  processes  may  raise  expectations.  Expectations  can  be  directly  addressed  by 
setting  forth  clear  goals  and  parameters  for  involvement  at  the  outset.  The  purpose  of  a 
collaborative  process  may  be  to  convey  information,  hear  concerns,  jointly  develop  a  range  of 
solutions,  or  attempt  to  reach  a  consensus  on  the  issues  or  solutions.  The  participants  should 
be  careful  not  to  make  promises  that  cannot  be  delivered. 

It  will  create  more  controversy  and  increase  the  visibility  of  the  problem.  The  potential 
cost  of  intensifying  existing  differences  is  more  than  offset  by  acknowledging  and  addressing 
differences  from  the  outset  in  a  cooperative,  hands-on  atmosphere. 

Why  should  we  (public  officials)  bring  in  an  outsider  who  doesn't  know  how  our 
agency  operates?  An  impartial  third  party  is  not  required.  However,  while  government  may 
seem  to  be  the  logical  entity  to  bring  diverse  interests  together,  it  is  rarely  viewed  as  impartial. 
A  third  party  can  help  structure  and  manage  the  process,  providing  legitimacy  to  the  process 
and  freeing  participants  to  fully  participate  and  concentrate  on  substantive  issues.  A  skilled 
third  party  can  identify  potential  obstacles  to  clear  communication,  create  an  open  and 
participatory  environment,  and  guide  discussion. 

We  lack  the  experience  and  resources  to  participate  in  collaborative  processes.  Some 
participants  may  be  paid  to  attend  consensus  processes  as  part  of  their  jobs,  whereas  other  are 
volunteers,  taking  time  away  from  their  employment  and  often  paying  their  own  way  to 
participate.  Moreover,  some  participants  may  have  access  to  relevant  information,  while 
others  lack  not  only  information,  but  the  expertise  to  gather  and  analyze  such  information. 
Finally,  the  ability  of  individuals  to  productively  engage  in  collaborative  negotiations  often 
varies  widely. 

The  funds  to  support  participants  or  technical  expertise  could  be  provided  by  the  government 
agency  sponsoring  the  process.  Alternatively,  they  could  come  from  a  pooled  fund  to  which  all 
stakeholders  might  contribute.  A  third  source  might  be  special  funds,  such  as  private 
foundations.  The  criteria  for  providing  such  assistance  should  be  determined  before 
commencing  the  process,  particularly  when  one  or  more  of  the  affected  interests  are 
contributing  the  majority  of  funds  to  the  process. 
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In  short,  some  people  will  resist  participation  because  they  ... 

•  Fear  change. 

•  Don't  understand  their  interests  or  alternatives. 

•  Are  uncertain  about  a  consensus  process  and  likely  outcomes. 

To  encourage  their  participation  ... 

•  Help  them  understand  their  interests  and  alternative  course  of  action.  If  they  can 
achieve  their  interest  more  efficiently  and  effectively  through  some  other  process,  it  is 
in  their  best  interest  to  do  so. 

•  Provide  opportunities  for  them  to  learn  more  about  consensus  processes. 

•  Meet  them  one-on-one  or  in  small  groups  --  on  their  turf  ~  to  build  mutual  respect, 
understanding,  and  trust. 

•  Create  an  opportunity  for  informal  social  activity. 

•  Encourage  the  recalcitrant  parties  to  participate  in  the  design  of  an  informal  or  formal 
get  together.  Encourage  them  to  take  ownership. 

•  Ask  bridging  questions  ~  for  example,  ask  the  recalcitrant  parties  how  the  process 
could  be  changed  to  satisfy  their  needs  and  interests  while  accommodating  the  needs 
and  interests  of  other  people. 

•  Assess  the  risks  and  benefits  of  moving  forward  without  the  recalcitrant  party.  Focus 
on  what  or  who  you  have,  not  on  what  or  who  you  don't  have. 


Module  on  Breaking  Impasse  ~  Page  5 


Montana  Consensus  Council  —  July  1997 


Keeping  People  at  the  Table  ^ 

In  some  situations,  people  may  feel  compelled  to  walk  away  from  the  consensus-building 
process.  Sometimes  the  threat  to  break  off  discussions  may  be  a  ploy  to  win  concessions  or  to 
unsettle  to  the  other  side,  but  more  often,  the  concerns  are  genuine. 

Here  are  some  common  reasons  people  give  for  wanting  to  leave  a  process,  and  some 
suggestions  on  how  to  respond. 


When  progress  is  not  fast  enough  ... 

Tell  them  to  expect  frustration. 

Emphasize  success  and  gains,  however  small. 

Use  the  group  to  keep  each  other  engaged  and  committed. 

Try  one  more  meeting. 

Look  for  hidden  obstacles. 


When  discussions  are  moving  too  quickly  ... 

•  Call  a  time-out. 

•  Make  sure  everyone  has  a  chance  to  describe  his  or  her  perspective. 

•  Encourage  people  with  like-minded  interests  to  talk  about  the  pace  and  direction  of 
the  conversation. 

•  Conduct  an  accountability  session  to  make  sure  all  of  the  participants  are  talking  with 
their  constituents. 


'  Adapted  from  Susan  L.  Carpenter  and  W.J.D.  Kennedy,  Managing  Public 

Disputes  (Jossey-Bass  Publishers,  San  Francisco,  1991). 
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When  behavior  is  offensive  ... 

•  Enforce  the  ground  rules. 

•  Confront  the  person  privately. 

•  Let  a  person  go. 

•  Ask  for  a  replacement. 

When  external  events  change  the  context ... 

•  Acknowledge  the  change. 

•  Enlist  the  group's  help. 

•  Adapt  the  process. 
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Breaking  Deadlocks 


During  the  process  of  seeking  agreement  among  people  with  diverse  viewpoints,  it  is  almost 
inevitable  that  at  some  point  the  group  will  reach  an  impasse  or  a  deadlock.  These 
disagreements  may  result  from  a  breakdown  in  communications  and  relationships,  different 
interpretations  of  the  data,  or  genuine  conflicts  of  values. 

When  deadlocks  emerge  from  unacceptable  behavior  or  old  patterns 
of  relationships  ... 

Enforce  the  ground  rules;  remind  the  participants  they  are  in  a  new  ball  game. 

Eliminate  all  adversarial  discussions;  protect  everyone  in  the  process  equally. 

Meet  with  people  privately  or  in  small  groups  to  let  them  vent  and  reconstruct  their 
attitudes  and  relationships. 

Try  one  more,  tightly  controlled  meeting. 

Review  past  procedures;  acknowledge  past  patterns  and  seek  new  habits. 

When  the  wrong  people  are  at  the  table  ... 

•  Ask  them  to  leave. 

•  Ask  for  a  new  representative. 

•  Consider  expanding  the  number  of  participants. 

•  Consider  limiting  the  number  of  participants. 

When  there  are  problems  of  content ... 

•  Identify  whether  the  disagreement  is  held  by  an  individual  or  a  small  group. 
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Determine  whether  the  problem  should  be  addressed  by  the  whole  group  or  a 
subcommittee  of  the  group. 

Ask  for  an  alternative  proposal  that  accommodates  all  interests. 

Break  the  problem  into  smaller  pieces. 

Adjust  the  procedures  ~  try  small  groups  or  one-on-one  discussions. 

Brainstorm  new  options.  For  example,  let  each  person  share  his  or  her  views  on  the 
problem  without  response  by  other  group  members. 

Search  for  creative  ways  to  package  ideas.  Explore  trade-offs,  contingent  agreements, 
things  people  value  differently. 

Look  behind  the  content;  is  there  a  more  basic  interest  at  stake?  Go  back  to  interests. 

Take  a  break;  postpone  discussion  and  allow  people  to  consider  the  objection  and 
alternative  solutions. 

Ask  the  person  to  stand  aside;  release  them  from  any  commitment  to  implement  the 
agreement. 

Record  the  disagreement.  Encourage  the  participants  to  prepare  majority  and  minority 
reports. 

Ask  the  parties  to  identify  one  thing  they  have  learned  from  this  process.  Build  on 
positive  aspects  of  the  process. 

Ask  everyone,  particularly  the  dissenters,  to  examine  their  "best  alternative  to  a 
negotiated  agreement."  What  are  the  consequences  of  relying  on  your  alternatives? 

Seek  the  advice  and  opinion  of  a  respected  person  (an  elected  official,  technical  expert, 
or  arbitrator). 

Keep  trying.  Be  encouraging,  realistic,  and  brutally  honest. 

Rely  on  the  fallback  procedures  -  someone  else,  for  example  the  legislature  or  an 
administrative  body,  decides. 
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Getting  Past  No 


1.  Don't  React -- Go  to  the  Balcony 

•  Keep  your  eye  on  the  prize. 

•  Buy  time  to  think. 

•  Don't  make  a  decision  at  the  table. 

2.  Disarm  Them  ~  Step  to  Their  Side 

•  Hear  them  out. 

•  Acknowledge  the  point  and  the  person. 

•  Agree  wherever  you  can. 

3.  Change  the  Game  ~  Don't  Reject,  Refirame 

•  Ask  problem-solving  questions. 

•  Reinterpret  whatever  they  say  ~  positively. 

4.  Build  Them  a  Golden  Bridge  --  Make  it  Easy  to  Say  Yes 

•  Involve  them  from  the  start. 

•  Help  them  save  face. 

•  Go  slow  to  go  fast. 


2  Adapted  from  William  L.  Ury,  Getting  Past  No  (Banum  Books,  1991). 
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5.  Bring  Them  to  Their  Senses,  Not  Their  Knees 

•  Make  it  hard  to  say  "no." 

•  Warn,  don't  threaten. 

•  Defuse  their  reaction. 
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To  seat  or  not  to  seat? 


When  'radicals' 
demand  a  place  at 
the  negotiating  table 


By  Patrick  Field  and  Sarah  McKeaman 

What  happens  when  a  small,  "radi- 
cal" environmental  group  whose  mem- 
bers are  known  for  chaining  themselves 
to  trees  demands  a  seat  at  the  able  and 
other  parties,  including  larger,  better 
funded  environmental  organizations, 
adamandy  objea?  What  happens  when 
a  property-rights  group,  excluded  from 
planning  processes  for  many  years, 
requests  a  scat  at  the  ublc  but  publicly 
states  it  will  not  budge  frx>m  its  posiuon? 

When  it  comes  to  building  consen- 
sus, practitionen  must  ofren  decide  how 
to  deal  with  individuals  or  groups  whose 
views  represent  (or  seem  to  represent) 
the  mai^ins  of  public  opinion.  After  all, 
the  risks  to  seating  disruptive  "extrem- 
ists" include  destroying  the  convening 
stakeholders'  ability  to  reach  consensus, 
as  well  as  scaring  moderate  stakeholders 
away  from  the  uble. 

Our  informal  survey  of  a  small  but 
diverse  group  of  praaitioners  suggests  at 
least  a  partial  menu  of  guidelines  for 
deciding  whether  to  include  such  groups 
in  a  convening  process. 

The  guidelines  would  be  used  by  the 
group  itself,  not  just  a  third-party  neu- 
tral, to  make  such  an  "in-or-out"  deci- 
sion. 

Similarly,  our  informal  survey  of  five 
mediators  of  public-policy  disputes 
elicited  suggestions  about  how  to  moti- 
vate an  extremist  to  participate  without 
undermining  the  overall  group's  anempt 
at  consensus  or  driving  off  moderate 
stakeholden. 

Dedding  ^om  to  include 

When  it  comes  to  deciding  who 
ought  to  be  at  the  table,  mediators  wc 


spoke  with  ask  themselves  during  a  con- 
vening process:  (1)  is  this  person  or 
organization  a  stakeholder  —  is  there 
clear  evidence  their  interests  will  be 
affeaed  by  the  convening  group's  deci- 
sions?; (2)  do  ihcy  represent  just  them- 
selves as  individuals  or  a  larger  con- 
stituency?; (3)  are  they  willing  and  able 
to  follow  groundrules  for  constructive 
dialogue?;  (4)  are  they  a  show-stopper 
—  do  they  have  the  power  to  disrupt  the 
negotiations  from  moving  forward  or  to 
undermine  the  negotiated  agreement,  if 
they  are  excluded? 

While  these  criteria  seem  simple,  in 
practice  many  mediators  find  such  a 
decision  complex.  First,  the  definition  of 
"extreme"  or  "fringe"  is  subjective.  As 
Gregory  Sobel,  a  solo  practitioner  in 
Sudbury,  Mass.,  says,  "Sufin^enes  were 
once  seen  as  extreme  when  they  advocat- 
ed for  women's  right  to  vote." 

Further,  what  constitutes  an 
"extreme"  view  depends  in  pan  on  the 
context  in  which  it  is  expressed.  Scott 
McCreary,  a  principal  of  the  California- 
based  organization  CONCUR,  found 
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(RADICALS,  continued  from  page  5) 

that  as  a  mediator  of  a  land-use  dispute 
around  People's  Park  in  Berkeley 
(tk/When?),  he  had  to  be  sensitive  to  the 
unique  political  spectrum  in  that  area. 
Many  activists  who  would  be  considered 
"left  of  left"  in  another  locale  were  pan 
and  parcel  of  the  Berkeley  political  land- 
scape. 

Second,  mediators  are  often  not  m  a 
position  to  determine  how  groups  on 
the  margins  of  public  opinion  will  par- 
ticipate. A  mediator  may  end  up  with 
certain  stakeholders  because  it  is  too  late 
for  an  ideal  convening  process  that 
might  produce  different  stakeholders. 

Moreover,  some  mediators  do  not 
see  it  as  their  role  to  make  these  deci- 
sions. Matt  McKinncy,  director  of  the 
Montana  Consensus  Council,  says:  "It  is 
not  our  role  to  determine  who  is  radical 
or  on  the  ftinge,  or  necessarily  how,  if  at 
all,  they  should  participate....  Our  job  is 
to  help  the  participants  design  the  right 
process,  including  who  should  be 
involved  in  the  process,  and  to  assess  the 
consequences  of  alternative  choices.  In 
the  final  analysis,  the  decision  of  who 
should  be  at  the  table  rests  with  the  par- 
ddpants." 

Others  suggest  the  power  of  "main- 
stream" parties  often  constrains  how 
effective  a  fringe  group  may  be.  If  a 
fringe  group  has  little  political  power 
and  a  poor  BATNA  ("best  alternative  to 
a  negotiation  agreement"),  then  just 
because  they  are  invited  to  participate  in 
a  process  does  not  mean  they  will  have 
any  significant  influence. 

Third,  the  desire  to  help  parties 
achieve  an  agreement  sometimes  con- 
flicts with  the  goal  of  including  all  stake- 
holders in  a  consensus-building  effort, 
and  many  mediators  highly  value  indu- 
siveness.  Sobel  says:  "Mediation  is  built 
upon  certain  beliefs.  For  most  praai- 
tioncrs  inclusion  is  preferable  to  exclu- 
sion. In  general,  including  all  stakehold- 
ers in  a  process  is  fair  to  the  parties  and 


effective  for  setting  the  stage  for  success- 
ful negotiations." 

This  belief,  however,  may  make  it 
more  difficult  to  reach  an  agreement. 
Peter  Adler,  of  The  Accord  Group  in 
Honolulu,  notes:  "I  am  seeing  a  number 
of  cases  where  we  bent  over  backwards 
in  the  convening  phase  to  bring  in 
extreme  groups,  the  fringes,  and  as  a 
result  of  that,  nothing  happened.  The 
struggle  to  be  completely  inclusive  aeat- 
cd  the  inability  to  actually  achieve  some 
kind  of  consensus  or  agreemenc" 

Took  for  the  task 

Mediators  and  stakeholders  some- 
times must  make  difficult  choices  in  the 
anempt  to  achieve  inclusion  and  agree- 
ment. Our  mediators  suggest  tools  that 
can  be  used  to  strike  a  balance  between 
those  sometimes  contradictory  aims. 
Effective  ground  rules  (and  the  media- 
tor's ability  to  apply  them)  are  an  impor- 
tant requirement  for  maintaining  con- 
structive dialogue  when  participation  is 
broad.  Stakeholders  who  agree  to  listen 
to  others  regardless  of  their  political 
views,  and  to  offer  positive  alternatives 
to  options  they  do  not  like,  can  con- 
tribute to  a  consensus-building  process 
even  vi^en  they  are  alone  in  their  views. 
If  solid  groundrules  are  utilized,  centrists 
who  might  otherwise  be  scared  away  by 
vocal  'extremists"  will  often  participate. 

On  the  other  hand,  stakeholders 
who  cannot  agree  to  groundrules  can 
slow  or  block  an  agreement.  People  who 
caimot  agree  to  groundrules  should  not 
be  included,  our  mediators  concur, 
because  they  may  adopt  extreme  behav- 
iors that  nuke  it  difficult  or  impossible 
for  others  to  participate. 

Simply  getting  others  at  the  table  to 
listen  to  marginalized  groups,  and  allow- 
ing those  groups  time  to  vent,  can  also 
improve  the  likelihood  of  success. 
Marginalized  groups  may  need  to 
express  more  outrage  and  frustration 
than  others,  in  pan,  because  they  long 
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The  Problem^ 

Many  organizations,  communities,  and  governments  are  faced  with  ongoing  or  chronic 
disputes.  The  challenge  in  dealing  with  recurring  disputes  is  to  develop  an  effective  dispute 
resolution  system.  Unlike  most  collaborative  problem  solving  processes  that  emerge  in 
response  to  a  particular  dispute,  a  dispute  resolution  system  is  built  on  the  observation  that 
disputes  are  chronic  and  inevitable. 

The  core  element  of  a  dispute  resolution  system  is  an  ongoing  or  institutionalized  process  to 
address  not  just  a  single  dispute  or  issue,  but  the  "stream  of  disputes"  that  characterize  many 
organizations,  communities,  and  governments.  The  systems  approach  allows  some  potential 
disputes  to  be  anticipated,  resolved,  and  thereby  prevented. 

Dispute  systems  design  is  a  relatively  new  and  evolving  component  of  the  dispute  resolution 
profession.  As  more  individuals  and  groups  become  familiar  with  the  advantages  of 
collaborative  problem  solving,  it  is  very  likely  that  they  will  translate  their  isolated,  ad  hoc 
experiences  into  dispute  resolution  systems. 


Diagnosing  the  Existing  System 

The  process  of  designing  a  dispute  resolution  system  begins  by  diagnosing  the  existing  dispute 
resolution  system.  This  diagnosis,  or  "dispute  resolution  audit,"  seeks  to  answer  the  following 
types  of  questions: 

What  are  the  current  and  recent  issues  in  dispute? 

Who  are  the  parties? 

How  many  disputes? 

How  are  the  disputes  being  handled? 

What  type  of  dispute  resolution  procedures  are  being  used  and  with  what  frequency? 

What  are  the  overall  costs  and  benefits  of  these  procedures? 


'  ■  • '    '  This  entire  module  is  adapted  from  Ury,  Brett,  and  Goldberg,  Getting  Disputes 
Resolved:  Designing  Systems  to  Cut  the  Costs  of  Conflict  (Jossey-Bass  Publishers,  San  Francisco, 
1989). 
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•  Why  are  particular  procedures  being  used  and  not  others? 

•  What  functions  are  served  by  the  different  procedures? 

•  What  obstacles  limit  the  use  of  more  collaborative  approaches? 

The  answers  to  these  questions  should  illustrate  the  type  and  number  of  disputes  that  the 
dispute  resolution  system  will  have  to  handle  in  the  future;  a  map  of  the  existing  dispute 
resolution  procedures  and  their  functions;  and  the  obstacles  to  more  collaborative  approaches. 

Designing  a  Dispute  Resolution  System 

Based  on  this  diagnosis  or  assessment,  an  effeaive  dispute  resolution  system  can  be  designed 
for  a  particular  organization,  community,  or  government  agency.  Before  designing  such  a 
system,  however,  it  is  important  to  consider  the  three  basic  approaches  for  resolving  disputes 
(as  explained  earlier): 

•  Determine  who  has  more  power  (e.g.,  voting); 

•  Determine  who  is  right  (e.g.,  litigation  or  arbitration);  and 

•  Reconcile  the  underlying  interests  of  the  parties  (e.g.,  collaborative  problem  solving). 

Given  these  basic  approaches  to  resolving  disputes,  a  dispute  resolution  system  can  be 
designed  by  addressing  the  following  principles. 

Principle  1  ~  Move  From  Low-to-High  Cost  Procedures 

The  system  should  be  designed  to  minimize  the  negative  and  to  maximize  the  positive 
outcomes  of  conflict.  This  implies  that  it  is  better  to  try  to  resolve  issues  through  informal 
negotiations  before  incurring  the  costs  of  an  assisted  negotiation,  and  to  seek  a  quicker  "rights 
determination"  with  the  use  of  arbitration  or  mini-trials  before  engaging  in  formal  judicial 
proceedings. 

The  procedures  should  be  designed  in  such  a  way  that  the  parties  have  an  incentive  to  resolve 
the  dispute.  In  general,  this  means  that  disputes  should  move  from  procedures  that  provide 
the  affected  parties  the  most  control  over  the  decisions  to  where  they  have  the  least  control. 
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Principle  2  ~  Anticipate  and  Prevent  Disputes 

The  least-cost  approach  to  resolving  disputes  is  to  prevent  them.  It  is  possible  to  prevent 
unnecessary  conflict  by  providing  notification  and  consultation  in  advance  of  an  intended 
action,  particularly  for  sensitive  issues. 


Principle  3  -  Focus  on  Collaborative  Methods  of  Dispute 
Resolution 

When  a  dispute  does  emerge,  the  forum  of  first  resort  should  be  collaboration  and  consensus 
building. 

Principle  4  ~  Provide  Low-Cost  Fall  Back  Procedures 

If  collaboration  methods  fail  to  resolve  a  dispute,  the  system  should  provide  low-cost 
procedures  to  resolve  disputes  on  the  basis  of  rights  and  if  necessary,  power.  The  problem 
inherent  in  both  power  and  rights  approaches  is  that  a  winner  is  often  declared  without 
resolving  the  underlying  conflict. 

Principle  5  ~  Provide  a  Mechanism  for  Learning  and  Adaptation 

Is  the  system  working?  Are  recurring  disputes  being  effectively  and  efficiently  resolved?  Are 
the  positive  aspects  of  conflict  being  maximized  while  the  negative  aspects  minimized?  What 
changes,  if  any,  need  to  be  made  to  the  system?  Realize  that  initial  failures  often  contribute 
to  future  successes.  Start  small  and  don't  be  afraid  to  make  mistakes.  Learn  from  your 
disputes  and  adapt  to  new  information,  needs,  and  opportunities. 

Principle  6  ~  Provide  the  Necessary  Motivation,  Skills,  and 
Resources  to  Make  the  System  Work 

It  may  be  necessary  to  provide  training  in  negotiation,  mediation,  and  other  consensus 
building  techniques  to  improve  the  likelihood  of  success. 
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Glossary  of  Terms 

This  abbreviated  glossary  focuses  on  the  major  concepts  involved  in  building  agreement  on 
natural  resources  and  other  public  policy  issues.  It  moves  from  general  to  specific  concepts. 
For  a  more  detailed  glossary  of  terms  related  to  dispute  resolution  and  consensus  building, 
consult  any  one  of  the  books  listed  in  the  annotated  bibliography. 


Alternative  Dispute  Resolution  --  The  range  of  concepts  and  procedures  for  resolving 
disputes  outside  conventional  arenas,  such  as  the  legislature,  the  courts,  and  administrative 
setting. 

Collaborative  Problem  Solving  -  A  social  learning  process  where  people  share  knowledge, 
ideas,  and  experiences  through  cooperative,  face-to-face  interaction.  A  collaborative  problem 
solving  process  may  or  may  not  result  in  consensus. 

Consensus  -  A  decisionmaking  process  where  all  people  who  have  a  stake  in  a  particular 
issue  jointly  decide  how  to  address  the  issue  and  resolve  the  dispute  or  improve  the  situation. 
Consensus  may  or  may  not  be  achieved  through  a  collaborative  process. 

Negotiation  -  A  relationship  between  two  or  more  parties  who  voluntarily  come  together  to 
educate  each  other  about  their  needs  and  interests  in  an  attempt  to  resolve  a  perceived  or 
actual  conflict  of  interest. 

Facilitation  -  The  use  of  an  impartial  third  party  to  promote  effective  information  exchange, 
negotiations,  and  group  decision  making.  A  facilitator  is  impartial  to  the  issues  being 
discussed;  rarely  contributes  substantive  ideas;  and  has  no  decision  making  authority.  The 
facilitator  focuses  on  the  process  and  procedures  of  dispute  resolution  and  decision  making. 

Mediation  -  An  extension  of  facilitation  where  the  impartial  third  party  meets  privately  and 
confidentially  with  the  participants  in  an  effort  to  identify  opportunities  and  obstacles  to 
building  agreement.  The  mediator  may  shuttle  back  and  forth  among  the  participants, 
carrying  messages  and  clarifying  needs  and  interests. 

Arbitration  --  The  intervention  into  a  dispute  of  an  impartial  third  party  who  is  given  the 
authority  by  the  participants  or  another  decision  making  entity  (such  as  the  legislature  or  the 
courts)  to  make  a  decision  on  how  a  dispute  will  be  settled.  Arbitration  may  be  binding  or 
non-binding. 
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Annotated  Bibliography 

The  following  list  of  books  and  articles  provide  a  general  introduction  to  the  field  of  consensus 
building,  dispute  resolution,  and  public  involvement.  Most  of  the  books  include  extensive 
bibliographies  that  can  be  used  for  further  reference. 


General  Background 

Dukes,  E.  Franklin,  Resolving  Public  Conflict:  Transforming  Community  and  Governance 
(Manchester  University  Press,  New  York,  1996). 

Drawing  on  conflict  resolution  experience  and  recent  democratic  theory,  Dukes  traces 
the  philosophical  roots  and  development  of  the  public  conflict  resolution  field.  He 
examines  how  it  has  worked  in  practice,  and  suggests  that  it  can  help  resolve  the 
disintegration  of  community,  alienation  from  government,  and  the  inability  to  solve 
public  disputes. 

Susskind,  Lawrence  and  Jeffrey  Cruikshank,  Breaking  the  Impasse:  Consensual  Approaches  to 
Resolving  Public  Disputes  (Basic  Books,  New  York,  1987). 

This  book,  which  is  based  on  the  Harvard  Program  on  Negotiation,  provides  a  jargon- 
free  guide  to  consensus-based  approaches  for  resolving  public  disputes.  It  is  an 
excellent  introduction  to  collaborative  problem  solving  and  public  dispute  resolution. 

Carpenter,  Susan  L.  And  W. J.D.  Kennedy,  Managing  Public  Disputes:  A  Practical  Guide  to 
Handling  Conflict  and  Reaching  Agreement  (Jossey-Bass,  San  Francisco,  1988). 

This  book  provides  public  managers  and  administrators  with  step-by-step  guidelines  on 
how  to  design  strategies  to  resolve  public  disputes.  The  concepts  and  principles  are 
illustrated  with  a  series  of  case  studies. 

Fisher,  Roger  and  William  Ury,  Getting  to  Yes:  Negotiating  Agreement  Without  Giving  In 
(Houghton  Mifflin  Publishing  Company,  1981). 

This  is  the  classic  and  essential  text  on  negotiation,  the  foundation  of  all  consensus- 
building  processes.  The  book  offers  a  proven  strategy  for  negotiating  agreements  in 
every  type  of  conflict.  It  is  also  based  on  studies  and  conferences  conducted  by  the 
Harvard  Program  on  Negotiation. 
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Doyle,  Michael  and  David  Straus,  How  to  Make  Meetings  Work  (Jove  Books,  New  York,  1976). 

This  is  the  standard  text  for  meeting  managers  and  facilitators.  It  presents  a  tested 
way  to  stop  wasting  time  and  get  things  done  at  meetings. 

Moore,  Christopher  W.,  The  Mediation  Process:  Practical  Strategies  for  Resolving  Conflict  (Jossey- 
Bass,  San  Francisco,  1986). 

This  is  perhaps  the  most  comprehensive,  in-depth  guide  to  the  principles  and 
techniques  of  mediation.  The  book  offers  practical  strategies  and  techniques  for  every 
stage  of  the  mediation  process. 

Ury,  William,  Jeanne  M.  Brett,  and  Stephen  B.  Goldberg,  Getting  Disputes  Resolved:  Designing 
Systems  to  Cut  the  Costs  of  Conflict  (Jossey-Bass,  San  Francisco,  1989). 

This  book  offers  guidelines  on  how  to  design  a  dispute  resolution  system  for  dealing 
with  situations  characterized  by  chronic,  ongoing  disputes. 


Resolving  Natural  Resource  Conflicts 

Bingham,  Gail,  Resolving  Environmental  Disputes:  A  Decade  of  Experience  (The  Conservation 
Foundation,  Washington,  D.C.,  1985). 

This  books  preseints  the  history  and  growth  of  environmental  mediation;  evaluates  how 
successful  such  processes  have  been;  explains  what  factors  affect  the  likelihood  of 
success;  and  examines  how  efficient  such  processes  are  relative  to  other  mechanisms  for 
resolving  disputes. 

Bacow,  Lawrence  S.  And  Michael  Wheeler,  Environmental  Dispute  Resolution  (Plenum  Press, 
1984). 

This  text  uses  a  series  of  case  studies  to  illustrate  the  opportunities  and  obstacles  to 
negotiation  and  mediation  of  environmental  disputes.  It  provides  a  mix  of  theory  and 
practice. 

Wondolleck,  Julia  M.,  Public  Lands  Conflict  and  Resolution:  Managing  National  Forest  Disputes 
(Plenum  Press,  1988). 

This  is  an  in-depth  study  of  making  natural  resource  decisions  and  resolving  disputes 
over  the  use  of  national  forests.  It  examines  traditional  decisionmaking  processes  and 
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explores  the  opportunities  for  employing  more  collaborative,  consensus-based 
approaches  to  resolving  national  forest  disputes. 

Crowfoot,  James  E.  and  Julia  M.  Wondolleck,  Environmental  Disputes:  Community  Involvement  in 
Conflict  Resolution  (Island  Press,  Washington,  D.C.,  1990). 

Based  on  seven  in-depth  case  studies,  this  book  develops  a  framework  to  evaluate  when 
and  how  a  dispute  settlement  process  might  work  best  from  the  perspective  of  citizen 
groups. 

Amy,  Douglas,  The  Politics  of  Environmental  Mediation  (Columbia  University  Press,  1987). 

This  unique  book  examines  the  potential  limitations  of  environmental  mediation, 
particularly  as  they  relate  to  achieving  environmental  objectives. 

Kemmis,  Daniel,  Community  and  the  Politics  of  Place  (University  of  Oklahoma  Press,  Norman, 
1990). 

This  book  provides  one  of  the  most  compelling  philosophical  foundations  for 
collaborative  problem  solving,  particularly  in  the  American  West.  Kemmis  argues  that 
communities  should  unshackle  themselves  from  historic  divisiveness  and  build 
innovative  enterprises  based  on  cooperation  and  love  of  place. 


Journals  and  Periodicals 

Chronicle  of  Community 
Northern  Lights  Institute 
P.O.  Box  8291 
Missoula,  MT  59807-8291 
(406)  721-7415 

This  newsletter,  which  is  published  three  times  a  year,  explores  emerging  and  changing 
ideas  of  community  in  the  western  United  States.  It  highlights  stories  of  how  people 
with  diverse  values  pursue  common  goals  in  a  way  that  sustains  their  relationships  and 
the  places  they  call  home. 
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Consensus 

The  Public  Disputes  Network 

Program  on  Negotiation 

Harvard  Law  School 

513  Pound  Hall 

Cambridge,  MA  02 138 

(617)495-1684 

This  quarterly  newsletter  highlights  cases  and  trends  in  public  conflict  resolution  from 
North  America.  It  includes  a  list  of  individuals  and  organizations  that  provide 
different  types  of  conflict  resolution  and  consensus-building  services. 


Negotiation  Journal 
J.  William  Breslin 
Managing  Editor 
518  Pound  Hall 
Harvard  Law  School 
Cambridge,  MA  02 138 

This  is  the  premier  journal  in  the  field  of  conflict  resolution.  It  is  published  quarterly 
in  cooperation  with  the  Harvard  Program  on  Negotiation.  Each  issue  of  the  journal 
includes  case  studies,  developments  in  the  theory  of  dispute  resolution,  book  reviews, 
and  educational  innovations. 


Professional  Associations 

Society  of  Professionals  in  Dispute  Resolution 

Environmental  and  Public  Policy  Sector 

815  15th  Street,  NW 

Suite  530 

Washington,  D.C.  20005 

(202)  783-7277 

SPIDR  is  an  international  professional  association  of  dispute  resolvers,  academics,  and 
others  interested  in  conflict  resolution.  It  provides  training,  workshops,  publications, 
information,  and  referral  for  mediators  and  other  interested  people.  The 
Environmental  and  Public  Policy  Sector  is  the  best  network  for  individuals  interested 
in  public  conflict  resolution.  It  focuses  on  both  the  theory  and  practice  of  resolving 
public  disputes.  SPIDR  and  the  sector  sponsor  annual  meetings. 
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International  Association  for  Public  Participation 
P.O.  Box  82317 
Portland,  OR  97282 
(503)  236-6630 

LAPP  is  an  association  of  practitioners,  citizens,  and  leaders  who  seek  to  advance  the 
practice  of  public  participation. 


National  Council  of  State  Dispute  Resolution  Programs 
c/o  National  Institute  for  Dispute  Resolution 
1 726  M  Street,  NW  Suite  500 
Washington,  D.C.  20036-4502 
(202)  466-4764 

The  National  Council  serves  as  a  forum  for  information  exchange  and  technical 
support  among  staff  of  statewide  offices  of  dispute  resolution.  It  promotes  the  design 
and  use  of  collaborative  processes,  fosters  and  develops  best  practices  in  the  profession, 
and  encourages  and  supports  the  creation  of  regional  and  statewide  offices  of  dispute 
resolution. 


Montana  Consensus  Roundtahle 
c/o  Louise  Forrest 
9443  Cottonwood  Rd. 
Bozeman.MT  59715 
(406)587-6167 

The  mission  of  the  Roundtable  is  to  foster  a  culture  of  constructive  conflict 
management  by  providing  a  forum  for  education,  peer  consultation,  referrals  and 
information  exchange,  and  marketing. 
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Montana's  Right  of  Participation  and  Right  to  Know 

Constitution  of  the  State  of  Montana 

ARTICLE  II:  DECLARATION  OF  RIGHTS  (excerpts) 

Section  8.  Right  of  participation.  The  public  has  the  right  to  expect  governmental  agencies  to  afford 
such  reasonable  opportunity  for  citizen  participation  in  the  operation  of  the  agencies  prior  to  the  final 
decision  as  may  be  provided  by  law. 

Section  9.  Right  to  know.  No  person  shall  be  deprived  of  the  right  to  examine  documents  or  to 
observe  the  deliberations  of  all  pubhc  bodies  or  agencies  of  state  government  and  its  subdivisions, 
except  in  cases  in  which  the  demand  of  individual  privacy  clearly  exceeds  the  merits  of  public 
disclosure. 

Section  10.  Right  of  privacy.  The  right  of  individual  privacy  is  essential  to  the  well-being  of  a  firee 
society  and  shall  not  be  infringed  without  the  showing  of  a  compelling  state  interest. 

Title  2,  M.C.A.  Government  Structures  and  Administration 

CHAPTER  3:  PUBLIC  PARTICIPATION  IN  GOVERNMENTAL  OPERATIONS 

Part  I  —  Notice  and  Opportunity  to  Be  Heard 

2-3-101.  Legislative  intent.  The  legislature  finds  and  declares  pursuant  to  the  mandate  of  Article  II, 
section  8,  of  the  1972  Montana  constitution  that  legislative  guidelines  should  be  established  to  secure 
to  the  people  of  Montana  their  constitutional  right  to  be  afforded  reasonable  opportunity  to 
participate  in  the  operation  of  governmental  agencies  prior  to  the  final  decision  of  the  agency. 

2-3-102.  Definitions.  As  used  in  this  part,  the  following  definitions  apply: 

( 1 )  "Agency"  means  any  board,  bureau,  commission,  department,  authority,  or  officer  of  the 
state  or  local  government  authorized  by  law  to  make  rules,  determine  contested  cases,  or  enter  into 
contracts  except: 

(a)  the  legislature  and  any  branch,  committee,  or  officer  thereof; 

(b)  the  judicial  branches  and  any  committee  or  officer  thereof; 

(c)  the  governor,  except  that  an  agency  is  not  exempt  because  the  governor  has  been 
designated  as  a  member  thereof;  or 

(d)  the  state  military  establishment  and  agencies  concerned  with  civil  defense  and 
recovery  from  hostile  attack. 

(2)  "Agency  action"  means  the  whole  or  a  part  of  the  adoption  of  an  agency  rule,  the  issuance 
of  a  license  or  order,  the  award  of  a  contract,  or  the  equivalent  or  denial  thereof. 

(3)  "Rule"  means  any  agency  regulation,  standard,  or  statement  of  general  applicability  that 
implements,  interprets,  or  prescribes  law  or  policy  or  describes  the  organization,  procedures,  or  practice 
requirements  of  any  agency.  The  term  includes  the  amendment  or  repeal  of  a  prior  rule  but  does  not 
include: 


(a)  statements  concerning  only  the  internal  management  of  an  agency  and  not  affecting 
private  rights  or  procedures  available  to  the  public;  or 

(b)  declaratory  rulings  as  to  the  applicability  of  any  statutory  provision  or  of  any  rule. 

2-3-103.  Public  participation  --  governor  to  insure  guidelines  adopted. 

( 1 )  Each  agency  shall  develop  procedures  for  permitting  and  encouraging  the  public  to 
participate  in  agency  decisions  that  are  of  significant  interest  to  the  public.  The  procedures  shall 
assure  adequate  notice  and  assist  public  participation  before  a  final  agency  action  is  taken  that  is  of 
significant  interest  to  the  public. 

(2)  The  governor  shall  insure  that  each  board,  bureau,  commission,  department,  authority, 
agency,  or  officer  of  the  state  adopts  coordinated  rules  for  its  programs,  which  guideUnes  shall  provide 
policies  and  procedures  to  facilitate  public  participation  in  those  programs,  consistent  with  subsection 
( 1 )  of  this  section.  These  guidelines  shall  be  adopted  as  rules  and  puWished  in  a  manner  which  may  be 
provided  to  a  member  of  the  public  upon  request. 

2-3-104.  Requirements  for  compliance  with  notice  provisions.  An  agency  shall  be  considered  to  have 
compUed  with  the  notice  provisions  of  2-3-103  if: 

( 1 )  an  environmental  impact  statement  is  prepared  and  distributed  as  required  by  the 
Montana  Environmental  Policy  Act,  Title  75,  chapter  1; 

(2)  a  proceeding  is  held  as  required  by  the  Montana  Administrative  Procedure  Art; 

(3)  a  public  hearing,  after  appropriate  notice  is  given,  is  held  pursuant  to  any  other  provision 
of  state  law  or  a  local  ordinance  or  resolution;  or 

(4)  a  newspaper  of  general  circulation  within  the  area  to  be  afferted  by  a  decision  of 
significant  interest  to  the  public  has  carried  a  news  story  or  advertisement  concerning  the  decision 
sufficientiy  prior  to  a  final  decision  to  permit  public  comment  on  the  matter. 

2-3-105.  Supplemental  notice  by  radio  or  television.  ( 1 )  Any  official  of  the  state  or  any  of  its  political 
subdivisions  who  is  required  by  law  to  publish  any  notice  required  by  law  may  supplement  such 
publication  by  a  radio  or  television  broadcast  of  a  summary  of  such  notice  or  by  both  of  such 
broadcasts  when  in  his  judgment  the  public  interest  will  be  served. 

(2)  The  summary  of  such  notice  shall  only  be  read  with  no  reference  to  any  person  by  name 
then  a  candidate  for  political  office. 

(3)  Such  announcements  shall  be  made  only  by  duly  employed  personnel  of  the  station  from 
which  such  broadcast  emanates. 

(4)  Announcements  by  political  subdivisions  may  be  made  only  by  stations  situated  within  the 
county  of  origin  of  the  legal  notice  unless  no  broadcast  station  exists  in  such  county,  in  which  case 
announcements  may  be  made  by  a  station  or  stations  situated  in  any  county  other  than  the  county  of 
origin  of  the  legal  notice. 

2-3-106.  Period  for  which  copy  retained.  Each  radio  or  television  station  broadcasting  any  summary 
of  a  legal  notice  shall  for  a  period  of  6  months  subsequent  to  such  broadcast  retain  at  its  office  a  copy 
or  transcription  of  the  text  of  the  summary  as  artually  broadcast,  which  shall  be  available  for  public 
inspection. 

2-3-107.  Proof  of  publication  by  broadcast.  Proof  of  publication  of  a  summary  of  any  notice  by  radio 
or  television  broadcast  shall  be  by  affidavit  of  the  manager,  an  assistant  manager,  or  a  program  dirertor 
of  the  radio  or  television  station  broadcasting  the  same. 


2-3-108  through  2-3-1 10  reserved. 

2-3-1 1 1 .  Opportunity  to  submit  views.  Procedures  for  assisting  public  participation  shall  include  a 
method  of  affording  interested  persons  reasonable  opportunity  to  submit  data,  views,  or  arguments, 
orally  or  in  written  form,  prior  to  making  a  final  decision  that  is  of  significant  interest  to  the  public. 

2-3-1 12.  Exceptions.  The  provisions  of  2-3-103  and  2-3-1 1 1  do  not  apply  to: 

( 1 )  an  agency  decision  that  must  be  made  to  deal  with  an  emergency  situation  affecting  the 
public  health,  welfare,  or  safety; 

(2)  an  agency  decision  that  must  be  made  to  maintain  or  protect  the  interests  of  the  agency, 
including  but  not  limited  to  the  filing  of  a  lawsuit  in  a  court  of  law  or  becoming  a  party  to  an 
administrative  proceeding;  or 

(3)  a  decision  involving  no  more  than  a  ministerial  act. 

2-3-1 13.  Declaratory  rulings  to  be  published.  The  declaratory  rubngs  of  any  board,  bureau, 
conunission,  department,  authority,  agency,  or  officer  of  the  state  which  is  not  subject  to  the  Montana 
Adminisuative  Procedure  Act  shall  be  published  and  be  subject  to  judicial  review  as  provided  under 
2-4-623(6)  and  2-4-501,  respectively. 

2-3-1 14.  Enforcement.  The  distrirt  courts  of  the  state  have  jurisdiction  to  set  aside  an  agency  decision 
under  this  part  upon  petition  made  within  30  days  of  the  date  of  the  decision  of  any  person  whose 
rights  have  been  prejudiced. 

Part  2  ~  Open  Meetings 

2-3-201.  Legislative  intent  ~  liberal  construction.  The  legislature  finds  and  declares  that  public 
boards,  commissions,  councils,  and  other  public  agencies  in  this  state  exist  to  aid  in  the  conduct  of  the 
peoples'  business.  It  is  the  intent  of  this  part  that  actions  and  deliberations  of  all  public  agencies  shall 
be  conducted  openly.  The  people  of  the  state  do  not  wish  to  abdicate  their  sovereignty  to  the  agencies 
which  serve  them.  Toward  these  ends,  the  provisions  of  the  part  shall  be  liberally  construed. 

2-3-202.  Meeting  defined.  As  used  in  this  part,  "meeting"  means  the  convening  of  a  quorum  of  the 
constituent  membership  of  a  pubhc  agency  or  association  described  in  2-3-203,  whether  corporal  or  by 
means  of  electronic  equipment,  to  hear,  discuss,  or  act  upon  a  matter  over  which  the  agency  has 
supervision,  control,  jurisdiction,  or  advisory  power. 

2-3-203.  Meetings  of  pubhc  agencies  and  certain  associations  of  public  agencies  to  be  open  to  public 
~  exceptions. 

( 1 )  All  meetings  of  public  or  governmental  bodies,  boards,  bureaus,  commissions,  agencies  of 
the  state,  or  any  political  subdivision  of  the  state  or  organizations  or  agencies  supported  in  whole  or  in 
part  by  public  funds  or  expending  public  funds  must  be  open  to  the  public. 

(2)  All  meetings  of  associations  that  are  composed  of  public  or  governmental  bodies  referred 
to  in  subsection  ( 1 )  and  that  regulate  the  rights,  duties,  or  privileges  of  any  individual  must  be  open  to 
the  public. 

(3)  However,  the  presiding  officer  of  any  meeting  may  close  the  meeting  during  the  time  the 
discussion  relates  to  a  matter  of  individual  privacy  and  then  if  and  only  if  the  presiding  officer 
determines  that  the  demands  of  individual  privacy  clearly  exceed  the  merits  of  public  disclosure.  The 
right  of  individual  privacy  may  be  waived  by  the  individual  about  whom  the  discussion  pertains  and, 


in  that  event,  the  meeting  must  be  open. 

(4)  In  addition,  a  meeting  may  be  dosed  to  discuss  a  strategy  to  be  followed  with  respert  to 
litigation  when  an  open  meeting  would  have  a  detrimental  effect  on  the  litigating  position  of  the  public 
agency. 

(b)  A  meeting  may  not  be  closed  to  discuss  strategy  to  be  followed  in  litigation  in  which  the 
only  parties  are  public  bodies  or  associations  described  in  subsections  ( 1 )  and  (2). 

(5)  Any  committee  or  subcommittee  appointed  by  a  public  body  or  an  association  described  in 
subsection  (2)  for  the  purpose  of  conducting  business  which  is  within  the  jurisdiction  of  that  agency  is 
subject  to  the  requirements  of  this  section. 

2-3-204  through  2-3-2 10  reserved. 

2-3-2 1 1 .  Recording.  Accredited  press  representatives  may  not  be  excluded  from  any  open  meeting 
under  this  part  and  may  not  be  prohibited  from  taking  photographs,  televising,  or  recording  such 
meetings.  The  presiding  officer  may  assure  that  such  activities  do  not  interfere  with  the  conduct  of  the 
meeting. 

2-3-2 12.  Minutes  of  meetings  ~  pubUc  inspection. 

( 1 )  Appropriate  minutes  of  all  meetings  required  by  2-3-203  to  be  open  shall  be  kept  and  shall 
be  available  for  inspection  by  the  pubUc. 

(2)  Such  minutes  shall  include  without  limitation: 

(a)  date,  time,  and  place  of  meeting; 

(b)  a  list  of  the  individual  members  of  the  public  body,  agency,  or  organization  in 
attendance; 

(c)  the  substance  of  all  matters  proposed,  discussed,  or  decided;  and 

(d)  at  the  request  of  any  member,  a  record  by  individual  members  of  any  votes  taken. 

2-3-213.  Voidability.  Any  decision  made  in  violation  of  2-3-203  may  be  declared  void  by  a  distrirt 
court  having  jurisdiction.  A  suit  to  void  any  such  decision  must  be  commenced  within  30  days  of  the 
decision. 

2-3-214  through  2-3-220  reserved. 

2-3-221.  Costs  to  plaintiff  in  certain  actions  to  enforce  constitutional  right  to  know.  A  plaintiff  who 
prevails  in  an  action  brought  in  district  court  to  enforce  his  rights  under  Article  II,  section  9,  of  the 
Montana  constitution  may  be  awarded  his  costs  and  reasonable  attorneys'  fees. 


Title  7,  M.C.A.  Local  Government 

CHAPTER  1.  GENERAL  PROVISIONS 

Part  41  —  Municipalities  (excerpts) 

7-1-4141.  Public  meeting 
required. 

( 1 )  All  meetings  of  municipal  governing  bodies,  boards,  authorities,  committees,  or  other 
entities  created  by  a  municipality  shall  be  open  to  the  public  except  as  provided  in  2-3-203. 


(2)  Appropriate  minutes  shall  be  kept  of  all  public  meetings  and  shall  be  made  available  upon 
request  to  the  public  for  inspection  and  copying. 

7-1-4142.  Public  participation.  Each  municipal  governing  body,  conunittee,  board,  authority,  or 
entity,  in  accordance  with  Article  11,  section  8,  of  the  Montana  constitution  and  Title  2,  chapter  3, 
shall  develop  procedures  for  permitting  and  encouraging  the  public  to  participate  in  decisions  that  are 
of  significant  interest  to  the  public. 

7-1-4143.  Participation.  In  any  meeting  required  to  be  open  to  the  public,  the  governing  body, 
committee,  board,  authority,  or  entity  shall  adopt  rules  for  conducting  the  meeting,  affording  citizens  a 
reasonable  opportunity  to  participate  prior  to  the  final  decision. 


Best  Practices  for 
Government  Agencies 

Guidelines  for  Using  Collaborative  Agreement- 
Seeking  Processes 


Report  and  Recommendations  of  the 

SPIDR  Environment/Public  Disputes  Sector  Critical  Issues  Committee 

Adopted  by  the  SPIDR  Board  January  1 997 


Best  Practices  for  Government  Agencies 


These  recommendations  have  been  prepared  by  a  committee  supported  by  a  grant  from  the 
William  and  Flora  Hewlett  Foundation,  and  jointly  sponsored  by  the  Hewlett  Conflict 
Resolution  Theory  Center  at  Georgia  Tech  and  the  SPIDR  Environment/Public  Disputes 
Sector.  The  Sector  is  made  up  of  both  Americans  and  Canadians.  The  Committee  included 
practitioners  from  within  and  outside  government,  government  program  managers,  and 
university  researchers. 

This  report  focuses  on  best  practices  for  users  in  the  United  States  and  Canada.  While  it 
may  be  applicable  in  other  countries,  it  may  need  to  be  tailored  to  the  political  frameworks 
and  particular  institutions  in  those  contexts. 

This  is  intended  as  the  first  in  a  series  of  cooperative  efforts  between  theoreticians  and 
practitioners  to  serve  the  needs  of  the  emerging  practice  of  conflict  resolution  in  the  public 
policy  arena.  This  report  has  been  reviewed  and  improved  immeasurably  by  practitioners 
and  govemment  agency  and  department  dispute  resolution  managers. 
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INTRODUCTION 

These  guidelines  for  best  practice  are  proposed  by  the  Society  of  Professionals  in  Dispute 
Resolution  for  government-sponsored  collaborative  ^proaches  that  seek  agreement  on 
issues  of  public  policy.  The  processes  these  guidelines  address  have  the  following 
attributes: 

participants  represent  stakeholder  groups  or  interests,  and  not  simply  themselves, 
all  necessary  interests  are  represented  or  at  least  supportive  of  the  discussions, 
participants  share  responsibility  for  both  process  and  outcome, 
an  impartial  facilitator,  accountable  to  all  participants,  manages  the  process,  and 
the  intent  is  to  make  decisions  through  consensus  rather  than  by  voting. 


Who  Can  Benefit  from  These  Recommendations? 

These  recommendations  are  directed  primarily  towards  federal,  state,  provincial,  and 
territorial  govemment  officials  to  help  ensure  successful  use  of  collaborative  processes  for 
decision-making.  They  may  also  be  useful  to  local  govemment,  although  consideration 
must  be  given  to  how  stakeholder-based  processes  may  affect  more  inclusive  citizen 
participation  strategies. 

Background 

Negotiation  and  consensus  building  have  long  been  used  to  resolve  policy  conflicts. 
Governments,  businesses,  interest  groups  and  individuals  negotiate  and  use  cooperative 
approaches  to  decision  making  every  day,  whether  formal  or  informal,  by  choice  or  out  of 
necessity.  These  activities  are  not  new. 

What  is  relatively  new  is  the  intentional  application  of  these  processes,  assisted  by  an 
impartial  facilitator,  to  a  wide  range  of  multi-party,  multi-issue  disputes  and  controversies. 
In  the  1970s  mediators  began  helping  parties  settle  environmental  disputes,  usually  over 
site-specific  issues,  but  also  over  land  use  and  the  allocation  of  natural  resources.  The  use 
of  collaborative  efforts  has  evolved  to  developing  policies  and  regulations  for  a  broad  array 
of  issues.  From  about  40  cases  in  the  1970s,  the  number  grew  to  over  400  during  the 
1980s,  and  the  trend  is  continuing.  An  approach  that  began  as  a  foundation-funded 
experiment  has  increasingly  become  a  component  of  governmental  decision  making. 

Reasons  for  this  growth  vary,  but  these  factors  stand  out.  First,  consensus-based 
agreement  seeking  processes  have  proven  successful  in  a  wide  array  of  applications, 
particularly  where  several  agencies  or  levels  of  govemment  have  jurisdiction,  power  is 
fragmented,  and  there  are  a  variety  of  stakeholders  with  conflicting  views,  (e.g.,  resolving 
complex  multi-party  issues,  developing  regulations,  policy  making,  strategic  planning.) 

Second,  the  public  is  demanding  more  say  in  the  policy  making  processes  of  govemment, 
which  has  accelerated  the  use  of  consultation  and  consensus-building  as  ways  of  working 
out  decisions  that  can  be  implemented.  Consensus-based  approaches  have  the  advantage  of 
building  agreements  that  last.  The  focus  on  collaboration  and  seeking  mutually  acceptable 
outcomes  contributes  to  improved  understandings  among  participants,  which  in  turn 
enables  them  to  work  out  differences  and  arrive  at  better  solutions,  lliese  consensus-based 
approaches  are  increasingly  being  viewed  as  a  cornerstone  in  efforts  that  call  upon 
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governments  to  be  more  efficient  and  effective. 

Current  Uses  of  Collaborative  Processes:  Concerns  and  Questions 

Along  with  the  growth  in  use  of  these  processes,  a  number  of  concerns  and  questions  have 
emerged  regarding  the  appropriate  use  of  these  processes.  These  include: 

Concerns  about  how  collaborative  processes  are  used  by  agencies  who  are  the  authorized 
decision  maker(s): 

•  How  can  regulatory  agencies  share  control  over  processes  and  products  while  retaining 
their  mandates? 

•  How  do  the  cultures  of  bureaucratic  agencies  adjust  to  decision  making  by  consensus? 

•  By  seeking  consensus  among  stakeholders,  might  public  officials  in  some  cases  essen- 
tially be  avoiding  the  tough  decisions  they  have  been  mandated  to  make? 

•  If  public  officials  purport  to  be  seeking  agreement  with  stakeholders,  but  actually  only 
seek  advice  or  input,  might  they  contribute  to  cynicism  about  government? 

Concerns  about  participation: 

•  Who  decides  who  can  participate  and  how  is  it  decided? 

•  How  might  increasing  reliance  on  collaborative  processes  affect  the  ability  of  some 
groups  to  participate?  Could  they  be  spread  too  thin? 

•  How  can  agencies  prevent  participants  from  feeling  co-opted  or  coerced? 

•  What  if  all  interests  cannot  be  identified?  What  if  some  interests  cannot  be  represented? 
Does  the  collaborative  process  still  go  forward? 

•  If  agreement  is  reached,  will  traditional  opportunities  for  public  comment  be 
diminished? 

Concerns  about  the  proper  use  of  mediators  and  facilitators: 

•  In  the  eyes  of  other  participants,  can  an  agency  or  department  staff  person  serve  as  an 
impartial  facilitator? 

•  When  govemment  agencies  hire  the  mediator,  how  can  selection  and  procurement  be 
conducted  to  ensure  the  mediator's  credibility  with  all  parties? 

•  How  can  the  mediator  be  accountable  to  all  when  under  contract  with  an  agency? 

Concerns  about  maintaining  the  effectiveness  of  collaborative  processes: 

•  How  will  governments'  need  for  routine,  consistency,  and  due  process  affect 
collaborative  processes?  Will  governments  prescribe,  bureaucratize,  and  mandate  an 
approach  that  has  succeeded  to  date  largely  by  being  adaptive,  flexible,  and  voluntary? 

•  Given  the  workloads  and  time  pressures  some  govemment  agencies  are  under,  will 
more  be  expected  from  collaborative  processes  than  they  can  deliver?  Will  there  be 
enough  time,  money,  and  staff  for  such  processes  to  succeed? 

•  How  can  consensus-based  efforts  produce  effective,  practical  decisions  that  satisfy 
more  than  just  the  lowest  common  denominator? 

•  Will  sufficient  attention  be  given  to  strategies  and  resources  needed  to  implement 
agreements  reached? 

Terminology  of  Collaborative  Processes 

As  the  use  of  collaborative  approaches  for  resolving  public  issues  has  expanded,  so  has  the 
terminology  for  naming  and  describing  them.  As  a  first  step  in  sorting  out  the  terminology, 
the  Committee  distinguished  agreement-seeking  processes  from  two  other  primary 
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purposes  for  discussions  between  government  agencies  and  the  public — information 
exchange  and  advice.  Given  these  objectives,  the  following  chart  highlights  the  differences 
in  outcomes  that  can  be  expected: 


PURPOSE 

1 .  Information  exchange 

2.  Feedback/Consultation 


3.  Agreement-seeking  or 
decision-making 


OUTCOMES 

Improved  communication  and  understanding; 

lists  of  concerns  and/or  options;  better  definitions  of 

problems  or  issues 

Opinions  or  suggestions  for  action  are  obtained;  plans  or 
drafts  are  refined 

Agreements  on  actions  or  policies  are  reached; 
consensus  is  developed 


Only  processes  in  the  third  category  are  the  subject  of  this  report,  but  even  labels  for  ttian 
abound.  Some  derive  from  labor/management  bargaining.  Others  combine  words  that 
describe  some  attribute  of  collaborative  consensus-based  public  policy  processes.  The  list 
below  gives  a  sense  of  the  hybrids  that  may  be  found. 


cooperative  decision  making 
collaborative  agreement-seeking  processes 
collaborative  consensus-based  forums 
consensus-based  processes 
shared  decision-making 
negotiated  processes 
mediated  negotiation 
mediated  agreement-seeking  processes 
policy  dialogue 
facilitated  consensus  forum 
collaborative  agreement-seeking  processes 
negotiated  rulemaking 


collaborative  decision  making 
environmental  conflict  resolution 
consensus-building 
joint  decision-making 
environmental  mediation 
multi-party  negotiations 
mediated  approaches 
public  policy  mediation 
joint  problem-solving 
facilitated  joint  decision  making 
facilitated  negotiations 
regulatory  negotiation 


The  imprecise  nature  of  these  terms  underscores  the  need  for  participants  in  each  case  to 
defme  their  process  clearly.  As  for  labeling  a  particular  process,  participants  usually  refer  to 
it  in  concrete,  case-specific  terms,  such  as  "resolving  the  Westside  urban  growth  issue", 
"trying  to  establish  a  new  policy  for  nursing  homes",  "the  airport  noise  negotiations",  or 
"the  harbor  development  roundtable."  Reganlless  of  the  label,  type  of  public  issue  being 
discussed,  or  venue  within  which  it  occurs,  the  essential  activity  is  the  same — ^people 
representing  different  interests  trying  to  find  a  solution  that  works  for  all  through 
negotiation,  assisted  by  someone  acting  impartially  who  manages  the  process. 

Central  to  this  activity  is  a  search  for  consensus,  a  concept  that  in  itself  can  generate 
controversy,  and  that  participants  should  also  defme  for  themselves.  Conmionly,  the  term 
is  used  in  the  practical  sense  of,  "Do  we  have  an  agreement  everyone  can  live  with — ^and 
that  is  doable?"  Politicians  often  recognize  a  similarly  practical  but  lower  threshold  for 
consensus,  as  in,  "Do  we  have  enough  agreement  to  keep  us  out  of  trouble  and  to  allow  us 
to  move  forward?"  The  important  principle  is  that  these  processes  do  not  operate  by  voting 
or  majority  rule.  Either  the  parties  reach  agreement  (according  to  their  definition)  or  they 
do  not.  If  they  do  not,  they  may  decide  to  explain  how  they  disagree,  but  a 
majority/minority  report  is  not  a  desired  product  of  a  collaborative  effort. 
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Finally,  this  report  employs  the  term  facilitator  for  someone  who  manages  a  negotiated 
process.  While  facilitator  and  mediator  are  sometimes  used  interchangeably,  facilitator  is  a 
more  general  term  than  mediator.  Facilitators  may  also  manage  meetings  for  purposes  other 
than  negotiating  agreements. 

RECOMMENDATIONS   FOR   BEST  PRACTICE 

The  reconmiendations  that  follow  are  directed  towards  overcoming  the  concerns  and 
problems  that  have  been  identified.  They  propose  a  set  of  best  practices  for  use  of 
collaborative  decision-making  processes. 

Recommendation  1:     An  Agency  Should  First  Consider  Whether  a 
Collaborative    Agreement-Seeking    Approach    Is    Appropriate 

Before  a  government  agency,  department,  or  official  decides  to  sponsor  an 
agreement  seeking  process,  it  should  consider  its  objectives  and  the 
suitability  of  the  issues  and  circumstances  for  negotiation.  In  particular, 
before  the  sponsoring  agency  convenes  a  collaborative  process,  it  is 
essential  for  the  agency  to  determine  internally  its  willingness  to  share 
control  over  the  process  and  the  resolution  of  the  issue. 

The  decision  to  try  to  resolve  a  public  issue  by  bringing  together  representatives  of  affected 
interests  entails  several  important  preliminary  steps.  The  first  is  for  or  department  staff  to 
consider  whether  the  issues  might  be  suitable  for  negotiation,  and  if  so,  whether 
negotiation  might  meet  the  agency's  objectives  and  responsibilities. 

There  are  many  factors  to  be  taken  into  account  in  making  the  determination:  suitability  of 
the  issues,  ripeness  for  decision,  time  available,  political  climate,  and  the  nature  of  past  and 
present  controversies  over  the  issues  among  the  key  interests.  Appendix  1  provides  a  check 
list  of  factors  to  be  considered  as  part  of  an  initial  screening. 

If  after  an  initial  screening  negotiation  appears  plausible,  agency  staff  and  management  next 
should  discuss  whether  they  are  willing  to  negotiate.  An  important  consideration  is  the 
relationship  of  such  a  collaborative  j^proach  to  the  agency's  statutory  decision  making 
responsibility: 

•  What  would  be  the  role  of  the  agency  or  department  in  the  talks?  Would  the 
negotiations  occur  primarily  among  stakeholders  with  agency  staff  in  the  role  of 
technical  advisor?  Or  should  the  agency  participate  as  a  negotiating  entity? 
Collaborative  processes  have  succeeded  under  both  options,  but  the  agency's  role 
should  be  clear. 

•  What  form  might  an  agreement  take  to  be  consistent  with  the  agency's  responsibility  as 
final  decision  maker?  For  example,  in  some  collaborations,  consensus  is  expressed  as 
an  agreement  that  the  agency  or  department  translates  direcdy  into  regulation  or  other 
official  action.  In  others,  the  product  is  a  consensus  recommendation  which  the  agency 
then  considers  in  making  a  decision. 

Misunderstanding  between  the  agency  and  stakeholders  can  occur  if  the  agency  calls  a 
meeting  for  one  purpose,  but  tries  to  achieve  another.  One  example  is  convening  a  process 
for  information  sharing  and  then  expecting  agreements  to  emerge.  Another  is  holding 
meetings  under  the  guise  of  consensus  building,  when  information  gathering  is  the  sole  and 


t. 
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intended  purpose,  or  portraying  a  public  relations  (opinion  changing)  initiative  as  a 
collaborative  process.  Misuse  of  collaborative  processes  diminishes  the  likelihood  of  their 
future  use.  llie  same  cynicism  that  sometimes  marks  public  reaction  to  government's 
efforts  to  solve  problems  can  extend  to  improperly  used  collaborative  processes. 

If  agency  management  supports  the  idea  of  negotiation,  then  the  next  step  is  to  begin 
discussing  the  possibility  of  a  collaborative  approach  with  representatives  of  other 
stakeholders. 


Recommendation  2:  Stakeholders  Should  Be  Supportive  of  the 
Process  and  Willing  and  Able  to  Participate 

In  order  for  an  agreement-seeking  process  to  be  credible  and  legitimate, 
representatives  of  all  necessary  parties — those  involved  with  or  affected  by 
the  potential  outcomes  of  the  process — should  agree  to  participate,  or  at 
least  not  object  to  the  process  going  forward.  If  some  interests  are  not 
sufflciently  organized  or  lack  resources  and  these  problems  cannot  be 
overcome,  the  issue  should  not  be  addressed  through  collaborative 
decision-making. 

When  decisions  are  made  in  consensus-based  forums,  influence  from  non-agency  parties 
increases.  To  preserve  the  legitimacy  of  the  process,  all  interests  must  be  adequately 
represented  and  have  joint  control  over  the  shape  of  the  process  and  its  outcomes.  Because 
collaborative  decision-making  processes  have  such  potential  power,  they  should  be  used 
only  when  people  representing  necessary  interests  can  be  sufTicientiy  identified  and  are 
willing  and  have  the  resources  to  participate  effectively.  To  proceed  otherwise  could 
undermine  the  effectiveness  of  collaborative  processes. 

Determinations  about  representation  are  easiest  when  stakeholders  are  obvious,  and  when 
they  are  prepared  to  participate  effectively  in  the  discussions.  Reaching  agreement  may  be 
difTicult,  but  at  least  there  is  no  question  about  the  legitimacy  of  the  process.  When  the 
issues  at  stake  affect  all  of  society,  or  at  least  a  large  segment  of  it,  the  identification  and 
organization  of  stakeholders  is  much  more  difficult.  If  some  interests  are  obvious  but 
others  are  not  so  clear,  or  if  interest  groups  are  disorganized  or  lack  sufficient  power,  time, 
or  money  to  participate  effectively,  there  are  real  dilemmas  to  be  confronted  about  whether 
or  not  it  is  appropriate  to  convene  a  collaborative  decision-making  process. 

The  agency  should  specifically  examine  whether  other  agencies,  departments,  levels  of 
government,  and  elected  officials  have  a  stake  in  the  issues  and  seek  their  support  for  the 
process.  The  involvement  of  other  governmental  entities  is  often  critical  to  successfully 
resolving  the  issues  and  implementing  the  agreements. 

The  burden  of  assuring  that  participants  have  the  ability  to  participate  effectively  falls  most 
heavily  on  the  sponsoring  agency  or  department.  Training  or  orientation  in  how  the  process 
works,  and  support  systems — expertise,  information  resources,  or  financial  support  to 
enable  participants  to  get  to  meetings  or  to  communicate  with  their  constituencies — can  be 
provided  if  acceptable  to  all  parties  as  part  of  the  process. 

Recommendation  3:  Agency  Leaders  Should  Support  the  Process  and 
Ensure  Sufficient  Resources  to  Convene  the  Process 
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Agreement-seeking  processes  need  endorsement  and  tangible  support  from 
actual  decision-malcers  in  the  sponsoring  agency  or  department  with 
jurisdiction  and,  in  some  cases,  from  the  administration  or  the  legislature. 
The  support  and  often  the  involvement  of  leadership  is  necessary  to  assure 
other  participants  of  the  commitment  of  authorized  decision  makers  who 
will  be  responsible  for  implementation.  Their  support  helps  sustain  the 
process  through  difficult  periods  and  enhances  the  probability  of  reaching 
agreements. 

Sponsoring  agencies  also  need  to  ensure  that  there  are  sufficient  resources 
to  support  the  process  from  its  initiation  through  the  development  of  an 
agreement.  As  part  of  the  pre-negotiation  assessment,  sponsors  need  to 
determine  how  they  will  meet  evolving  resource  needs  and  provide  funds 
and  staff  to  accomplish  the  goals  of  the  negotiation. 

In  order  to  undertake  an  agreement-seeking  process,  agency  or  department  leaders  need  to 
believe  the  issue  is  of  high  enough  priority  for  them  to  lend  their  support  and  the  resources 
needed  to  achieve  a  useful  and  implementable  outcome.  If  leaders  are  aware  of  obstacles 
that  could  stand  in  the  way  of  success,  including  political  obstacles,  they  need  to  be  willing 
to  address  those  obstacles  and  help  create  the  kinds  of  incentives  that  make  it  worthwhile 
for  other  stakeholders  to  participate. 

When  leaders  show  visible  support,  including  consistent  involvement  in  meetings  and 
substantive  discussions,  other  participants  are  reassured  that  their  investment  of  time  and 
resources  is  worthwhile.  If  agency  leaders  do  not  provide  support,  caution  should  be  exer- 
cised in  initiating  collaborative  agreement-seeking  processes.  Without  this  support,  the 
likelihood  of  success  is  greatly  diminished. 

The  sponsoring  agency  needs  to  ensure  that  it  is  appropriately  represented  at  the  table,  and 
is  prepared  to  support  its  representative.  It  is  also  important  for  the  sponsoring  agency  to  be 
consistent,  and  to  the  extent  possible,  to  speak  with  one  voice  throughout  the  process 
(especially  as  the  time  for  decision-making  on  key  issues.)  Agencies  should  develop 
intemal  support  for  initiating  and  participating  effectively  in  agreement-seeking  processes. 

Multi-party  negotiations  can  require  considerable  staff  time  and  funds.  Participants  may 
need  technical  assistance  beyond  what  the  agency  can  provide.  Negotiators  collectively  may 
want  the  advice  of  outside  experts.  If  a  key  party  lacks  sufficient  staff  or  other  resources,  it 
may  be  important  to  provide  them  with  organizational  or  technical  assistance  within  the 
process.  If  resources  cannot  be  secured  to  assist  key  parties  to  participate,  either  as  part  of 
the  process,  or  by  agreement  or  with  help  from  the  other  parties,  then  the  agency  should 
use  means  other  than  collaborative  agreement-seeking  to  reach  a  decision. 


Recommendation  4:     An  Assessment  Should  Precede  a  Collaborative 
Agreement-Seeking    Process 

Before  an  agency,  department,  or  official  initiates  an  agreement-seeking 
process,  it  should  assess  whether  the  necessary  conditions  are  present  for 
negotiations  to  take  place.  Presence  of  the  factors  in  recommendations  1-3 
are  best  ascertained  as  part  of  a  deliberate  assessment. 

There  are  three  phases  to  successful  agreement-seeking  process:  Phase  1,  the  assessment 
and  preparation,  or  pre-negotiation  phase,  involves  determining  whether  the  necessary 
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factors  to  ensure  legitimacy  are  present  as  well  as  planning  and  preparing  for  the  process. 
Phase  2  involves  engaging  in  negotiations  to  try  to  reach  agreement.  Phase  3  involves 
implementing  the  agreement. 

During  the  pre-negotiation  phase,  an  assessment  is  conducted  to  help  the  agency  and  other 
participants  determine  whether  or  not  to  proceed.  Potential  participants  need  to  agree  to 
participate  before  an  agency  decides  to  pursue  an  agreement-seeking  process-.  It  is  here  at 
the  begirming  of  the  process  when  an  experienced  facilitator  may  be  of  greatest  service. 
Unfortunately,  agencies  often  call  on  the  facilitator  only  after  they  have  invited  all  the 
participants  and  scheduled  the  first  meeting. 

Primary  factors  contributing  to  the  legitimacy  of  agreement-seeking  processes  include 
willingness  by  all  key  parties  to  participate,  appropriate  structure  and  management  of  the 
process,  and  existence  of  sufficient  resources  both  to  support  the  process  and  to  develop  an 
implementation  plan.  The  assessment  involves  ascertaining  whether  these  factors  are  pre- 
sent. A  facilitator  often  plays  an  integral  role  at  this  stage,  consulting  with  the  agency  to 
help  clarify  its  objectives,  and  interviewing  potential  parties  to  ascertain  their  views.  This 
phase  provides  an  opportunity  for  the  facilitator  to  develop  agreements  among  all  partici- 
pants about  the  scope  of  the  issues,  objectives  and  design  of  the  process,  role  of  consensus 
as  decision  rule,  and  timelines.  The  assessment  is  thus  essential  for  evaluating  the  factors  in 
recommendations  1  through  3.  While  the  assessment  can  take  weeks,  experience 
demonstrates  that  it  is  key  to  success  and  saves  time  overall.  (See  Appendix  2  for 
guidelines  for  conducting  an  assessment.) 

Recommendation  5:     Ground  Rules  Should  Be  Mutually  Agreed  Upon 
by  All  Participants,  and  Not  Established  Solely  by  the  Sponsoring 
Agency 

All  participants  should  be  involved  in  developing  and  agreeing  to  any 
protocols  or  ground  rules  for  the  process.  Once  ground  rules  have  been 
mutually  agreed  upon,  the  facilitator  should  see  that  they  are  carried  out,  or 
point  out  when  they  are  not  being  followed  and  seek  to  remedy  the 
problems.  Any  modification  to  ground  rules  should  be  agreed  upon  by  all 
participants. 

Ground  rules  should  clearly  state  the  purpose  and  expectations  for  the  process  and  the  end 
product,  how  the  process  will  be  conducted  and  decisions  made,  the  roles  of  the  partici- 
pants, including  the  sponsoring  agency  or  department,  the  role  of  the  facilitator,  and  other 
matters  that  are  important  to  assure  participants  of  the  fairness  of  the  process.  Appendix  3 
contains  guidelines  for  formulating  ground  rules. 

Jointly  agreed  upon  ground  rules  or  protocols  establish  joint  ownership  and  control  over 
the  process.  Without  this  sense  of  parity  and  investment  amongst  all  participants,  it  will  be 
more  difficult  to  instill  confidence  in  the  legitimacy  of  either  die  process  or  the  outcomes. 
Ground  rules  also  guide  and  empower  the  facilitator.  These  procedural  safeguards  are  a 
straightforward  mechanism  to  help  ensure  that  the  process  is,  and  is  perceived,  as  credible. 

Recommendation  6:  The  Sponsoring  Agency  Should  Ensure  the 
Facilitator's   Neutrality  and  Accountability  to  all  Participants 

It  is  preferable  for  all  parties  to  share  in  selection  of  the  facilitator.  When 
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that  is  not  possible,  the  agency  or  department  has  a  responsibility  to  ensure 
that  any  facilitator  it  proposes  to  the  participants  is  impartial  and  acceptable 
to  all  parties.  The  facilitator  should  not  be  asked  by  the  sponsoring  agency, 
or  any  other  participant,  to  serve  as  their  agent,  or  to  act  in  any  manner 
inconsistent  with  being  accountable  to  all  participants. 

The  impartiality  and  process  management  skills  of  a  facilitator  are  particularly  important  in 
agreement-seeking  processes.  It  is  here  that  the  facilitator  serves  as  an  advocate  for  and 
guardian  of  the  underlying  principles  of  collaborative  agreement-seeking  processes. 
Appendix  4  provides  a  list  of  best  practices  that  govern  facilitator  or  mediator  conduct  in 
agreement-seeking  processes. 

When  tiie  issue  at  hand  is  highly  contentious  or  when  participants  have  limited  trust  in 
other  participants,  a  facilitator  plays  a  particularly  important  role  in  establishing  and 
maintaining  the  credibility  of  the  process.  A  credible  process  is  often  either  established  or 
undermin^  in  the  early  stages  by  such  factors  as  how  and  by  whom  the  facilitator  is 
selected,  how  and  by  whom  the  participants  are  identified  and  invited,  and  how  and  by 
whom  the  process  is  planned  and  structured.  Under  these  conditions,  a  facilitator  for  an 
agreement-seeking  process  should  be  independent  of  the  sponsoring  agency. 

If  an  agency  or  department  considers  using  a  facilitator  from  within  government  (whether 
inside  or  outside  die  sponsoring  agency)  several  questions  should  be  asked:  Is  it  likely 
participants  will  regard  the  facilitator  as  unbiased  and  capable  of  being  equally  accountable 
to  all  participants?  Will  the  facilitator  be  able  to  act  independently,  or  will  he  or  she  be 
under  the  direction  of  the  agency?  Will  participants  feel  comfortable  consulting  or  confiding 
in  the  facilitator  when  the  going  gets  tough? 

If  an  outside  facilitator  is  to  be  engaged,  that  decision  should  be  made  early  enough  to 
enable  them  to  conduct  the  pre-negotiation  assessment  and  planning.  Ideally,  participants  in 
the  process  should  be  involved  in  selecting  and  paying  the  facilitator.  For  many  policy- 
making processes,  however,  it  is  common  for  die  agency  to  pay  the  facilitator.  Other 
participants  need  to  be  aware  of  this  arrangement  and  comfortable  that  it  does  not  jeopardize 
the  impartiality  of  the  faciUtator. 

When  an  agency  engages  a  facilitator  for  a  public  policy  dispute,  the  participants  may  not 
be  involved  in  the  selection  process  because  of  procurement  requirements  or  because 
participants  have  not  yet  been  identified.  Under  these  circumstances,  ground  rules  can 
include  procedures  to  enable  participants  to  review  the  facilitator's  qualifications,  to 
evaluate  performance,  and/or  to  replace  the  facilitator  at  any  time  during  the  process  if 
participants  feel  that  she  or  he  is  biased  or  ineffective. 

The  selection  criteria  for  facilitators  or  mediators  should  be  based  on  experience,  skill, 
ability,  and  acceptability  to  participants,  and  not  solely  on  costs.  Lump  sum  or  fixed  price 
contracts  may  not  be  the  best  mechanisms  for  hiring  this  kind  of  professional.  Until  the 
assessment  is  complete  and  a  process  designed,  it  is  very  difficult  to  predict  the  exact 
number  of  hours  needed  to  work  with  participants  toward  reaching  agreement. 
Procurement  mechanisms  ought  to  be  flexible  enough  to  allocate  additional  time  and  funds 
as  warranted,  so  as  to  not  slow  down  or  halt  the  negotiation  process. 

Contracts  should  be  negotiated  and  executed  before  the  facilitator  begins  any  work. 
Facilitators  and  sponsoring  agencies  should  assume  that  all  contracts  could  be  read  by  all 
participants  without  destroying  trust  on  any  side.  Contracts  should  assure  that  the  facilitator 
has  latitude  to  act  independenUy  of  the  sponsoring  agency  and  should  not  constrain  his  or 
her  ability  to  communicate  with  all  participants. 
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Recommendation  7:  The  Agency  and  Participants  Should  Plan  for 
Implementation  of  the  Agreement  from  the  Beginning  of  the  Process 

There  are  two  aspects  of  implementation:  formal  enactment  and  actual 
implementation.  Planning  for  implementation  is  integral  to  the  process. 

One  of  the  key  reasons  agencies  decide  to  sponsor  collaborative  agreement  seeking  pro- 
cesses is  to  improve  implementation.  Many  agreements  developed  through  collaboradve 
processes  are  in  fact  a  set  of  recommendations  that  need  formal  adoption.  Implementation 
can  be  problematic  if  steps  are  not  taken  from  the  beginning  to  ensure  Unkages  between  the 
collaborative  process  and  the  mechanisms  for  formahzing  the  agreements  reached. 

The  implementation  phase  of  an  agreement  should  be  taken  into  account  as  part  of  die 
assessment  and  preparation  phase.  The  likelihood  for  successful  implementation  is  greater 
when  those  responsible  for  implementing  the  agreement  are  part  of  the  process,  or  are  kept 
informed  about  the  process.  The  agreement  itself  should  set  out  clear  steps  and  stages  for 
implementation:  clarifying  tasks,  resources,  deadlines,  and  oversight  responsibilities. 

Recommendation  8:     Policies  Governing  These  Processes  Should  Not 
Be   Overly  Prescriptive 

Policymakers  should  resist  enacting  overly  prescriptive  laws  or  rules  to 
govern  these  processes.  In  contrast  to  traditional  processes,  consensus- 
based  processes  are  effective  because  of  their  voluntary,  informal  and 
flexible  nature. 

The  kinds  of  processes  encompassed  by  these  recommendations  occur  within  the  frame- 
work of  traditional  policymaking  practices  in  a  representative  democracy.  They  are  adjuncts 
to — not  replacements  for — traditional  practices.  Collaborative  approaches  are  based  on 
participants  willingness  to  come  together  voluntarily  to  explore  ways  to  reconcile 
competing  and  conflicting  interests.  This  kind  of  exploration  is  not  likely  to  happen  in  an 
atmosphere  where  people  are  required  to  participate  or  where  their  manner  of  participation 
has  been  narrowly  prescribed. 

Therefore,  when  legislation,  mles  and  guidelines  are  developed  concerning  these 
processes,  they  should  be  hmited  to  encouraging  the  use  of  collaborative  agreement- 
seeking  processes,  and  setting  broad  standards  for  their  use.  Overly  prescriptive  or 
burdensome  guidelines  can  act  as  a  disincentive  to  participation.  Flexibih^  in  designing 
and  carrying  out  these  processes  is  a  factor  necessary  to  their  success.  While  there  are 
situations  when  enabling  legislation  or  rules  can  play  a  role  in  overcoming  agency 
reluctance  to  initiate  mediated  approaches,  over-codifying  them  will  diminish  the 
effectiveness  of  these  flexible  tools. 


CONCLUSION 

These  recommendations  are  intended  to  help  agencies  and  practitioners  conduct  more 
effective  collaborative  agreement-seeking  processes.  They  represent  an  effort  to  harvest 
lessons  from  the  experience  of  facilitators  and  mediators  over  the  past  two  decades  and 
apply  them  to  the  challenges  and  barriers  to  success  that  have  been  observed.  It  is  hoped 
the  recommendations  will  help  lay  a  foundation  for  widespread  adoption  of  these 
approaches  by  ensuring  their  quality  and  integrity. 
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Appendix  1 

Agency  Checklist  for  Initial  Screening  to  Determine  Whether  to  Proceed 

If  the  following  factors  are  present,  an  agency  can  proceed  toward  the  assessment  phase: 

1.  The  issues  are  of  high  priority  and  a  decision  is  needed. 

2.  The  issues  are  identifiable  and  negotiable.  The  issues  have  been  sufficiently  developed 
so  that  parties  are  reasonably  informed  and  willing  to  negotiate. 

3.  The  outcome  is  genuinely  in  doubt.  Conflicting  interests  make  development  or 
enforcement  of  the  proposed  policy  difficult,  if  not  impossible,  without  stakeholder 
involvement 

4.  There  is  enough  time  and  resources.  Time  is  needed  for  building  consensus  among 
conflicting  interests,  and  resources  are  necessary  to  support  the  process. 

5.  The  political  climate  is  favorable.  Because  these  kinds  of  negotiations  discussions  occur 
in  the  political  context,  leadership  support  and  issues  of  timing,  e.g.  elections,  are  critical 
to  determining  whether  to  go  forward. 

6.  The  agency  is  willing  to  use  the  process. 

7.  The  interests  are  identifiable.  It  will  be  possible  to  find  representatives  for  affected 
interests. 
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APPENDIX  2 

Guidelines  for  Conducting  the  Assessment  and  Preparation  Phase  of 
an  Agreement-Seeking  Collaborative  Process 

The  sponsoring  agency  should  seek  the  assistance  of  a  facilitator  experienced  in 
public  policy  collaborative  processes  to  conduct  this  phase  of  the  process  before 
initiating  other  activities,  llie  following  tasks  should  be  accomplished: 

1.  The  agency  and  facilitator  should  jointiy  evaluate  whether  the  objectives  of  the 
sponsoring  agency  are  compatible  with  and  best  addressed  by  a  collaborative  process. 

2.  Develop  a  statement  outlining  the  purpose  of  the  collaborative  process,  and  its 
relationship  to  the  sponsoring  agency's  decision-making  process  for  communication  to 
other  potential  parties. 

3.  Assess  whether  sufficient  support  for  a  collaborative  process  exists  at  the  highest 
possible  levels  of  leadership  within  the  sponsoring  agency. 

4.  Identify  parties  with  an  interest  in  the  objectives  and  issues  outlined  by  the 
sponsoring  agency,  and  examine  the  relationships  among  the  various  interest  groups  and 

the  agency. 

5.  Interview  potentially  affected  interest  groups  and  individuals  to  clarify  the  primary 
interests  and  concerns  associated  with  the  issues,  and  related  informational  needs. 

6.  Assess  deadlines,  resources  available  to  support  the  process  and  the  political 
environment  associated  with  the  issues  and  stakeholder  groups. 

7.  Evaluate  the  influences  of  racial,  cultural,  ethnic  and  socio-economic  diversity, 
particularly  those  that  could  affect  the  ability  of  interest  groups  to  participate  on  equal 
footing. 

8.  Identify  if  assistance  is  needed  by  any  interest  group(s)  to  help  prepare  for  or  sustain 
involvement  in  the  process. 

9.  Clarify  potential  obstacles  to  convening  the  process  (e.g.,  non-negotiable  differences  in 
values,  unwillingness  of  key  stakeholders  to  participate,  insufficient  time  or  resources). 

10.  If  no  major  obstacles  are  apparent,  propose  a  design  for  the  process  including 
the  proposed  number  of  participants  (based  on  the  range  and  number  of  major 
interest  groups);  the  process  for  identifying  and  selecting  stakeholder  representatives; 
structure  of  the  process  (e.g.,  a  committee  with  work  groups);  projected  number  and 
frequency  of  meetings;  a  preliminary  overview  of  the  process  (e.g.,  identify  issues,  clarify 
interests,  joint  fact-finding,  brainstorm  options);  summary  of  resources  anticipated  and 
available  to  support  the  process;  potential  roles  of  the  sponsoring  agency,  other  participants 
and  the  facilitator;  proposed  meeting  protocols;  draft  agenda  for  the  furst  meeting;  etc. 

11.  Prepare  a  report  highlighting  the  results  of  the  assessment  as  the 

basis  for  the  sponsoring  agency  to  decide  whether  or  not  to  proceed.  This  may 
include  actions  by  the  sponsoring  agency  to  respond  expliciUy  to  requests 
from  other  interest  groups  to  include  additional  objectives  or  issues  in  the 
process.  Under  most  conditions,  the  assessment  report  should  be  shared  with  the 
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Other  process  participants  as  well. 

12.  Pursue  commitments  of  potential  participants  based  on  the  assessment,  proposed 
agency  objectives,  preliminary  process  design  and  their  willingness  to  participate  in  the 
collaborative  process  in  good  faith. 

13.  If  a  major  stakeholder  group  chooses  not  to  participate,  evaluate  the  implications  of 
their  non-participation  with  the  sponsoring  agency  and  other  participants,  recognizing  that 
the  process  may  not  be  able  to  proceed. 

14.  Allow  the  participants  an  opportunity  to  concur  with  the  sponsoring  agency  on 
the  person(s)  selected  to  facilitate  the  process. 

15.  Incorporate  participant  responses  into  the  proposed  process 

design,  meeting  protocols  and  meeting  agenda  for  initiating  the  next  phase  of  the 
process. 

Steps  12-15  may  occur  as  part  of  an  organizational  meeting  of  all  parties  during  which 
the  pardes  joindy  decide  to  proceed  and  plan  future  phases  together. 

After  completing  the  assessment  and  preparation  phase,  resolving  any  major 

obstacles  to  the  process  and  obtaining  the  commitment  of  the  sponsoring  agency  and  major 

stakeholders  to  proceed,  conditions  are  appropriate  for  moving  forward. 


Best  Practices  for  Government  Agencies  15 

Appendix  3 

Formulating  Ground  Rules  for  Agreement  Seeking  Processes 
Ground  rules  usually  address  the  following  issues: 

1.  The  purpose  and  scope  of  the  process. 

2.  Participation:  role  of  agency  staff;  whether  participation  of  alternates  is  permissible; 
provision  for  inclusion  of  new  parties;  observers;  other  interested  parties. 

3.  The  roles  of  participants:  whether  all  participants  will  have  relatively  equivalent  status. 

4.  Decision  rules:  the  meaning  of  consensus  as  well  as  what  will  happen  if  consensus  is 
not  reached. 

5.  The  end  product:  gaining  ratification;  what  the  agency  will  do  with  the  agreement;  the 
degree  of  commitment  by  participants  to  abide  by  any  agreement. 

6.  Understandings  about  participants'  activities  in  other  proceedings:  whether  'good  faith' 
participation  will  constrain  the  activities  of  participants  or  their  constituents  in  odier  forums, 
such  as  a  legislative  session,  administrative  hearing  or  judicial  proceeding. 

7.  Responsibilities  of  representatives  for  keeping  their  constituencies  informed  and  gaining 
ratification  of  agreements  reached  at  the  negotiating  table. 

8.  Informing  those  not  at  the  table:  who  will  be  kept  informed  of  progress  and  how  this 
will  happen. 

9.  Organization  and  conduct  of  the  meetings:  agendas;  record  keeping;  responsibilities  of 
the  facilitator. 

10.  Selection  and  removal  of  the  facilitator  the  role  of  participants  in  the  selection, 
evaluation  or  payment  of  a  mediator  or  facilitator.  Provision  for  replacing  the  facilitator  if 
the  participants  feel  he  or  she  is  biased  or  ineffective. 

11.  Withdrawal  of  a  participant:  If  a  participant  withdraws,  everyone  left  at  the  table 
should  determine  whether  the  process  can  go  forward.  If  the  participants  want  some  other 
default  procedure,  they  should  agree  to  it  beforehand  and  include  it  in  the  protocols. 

12.  Communications  with  the  media:  how  and  by  whom. 

13.  The  timetable  or  schedule. 

14.  Provision  for  use  of  caucuses. 

15.  Information:  provisions  for  sharing  information;  confidentiality. 
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Appendix  4 

Best  Practices  for  Facilitators  or  Mediators  in  Agreement  Seeking 
Processes 

The  following  guidelines  should  govern  facilitators  or  mediators  as  they  conduct 
agreement-seeking  processes: 

1.  Facilitators  or  mediators  should  not  participate  in  any  process  that  is  misrepresented  as 
to  its  purpose  or  that  is  intended  to  circumvent  legal  requirements. 

2.  Facilitators  or  mediators  should  serve  as  advocates  for  the  principles  tiiat  underlie 
collaborative  decision-making  processes,  including  structuring  and  managing  the  process  to 
ensure  representation  and  effective  participation  by  all  key  stakeholders,  whatever  their 
cultural,  racial,  religious  or  economic  backgrounds. 

3.  Facilitators  or  mediators  should  not  be  advocates  for  any  participant's  point  of  view  on 
any  substantive  issue. 

4.  Facilitators  or  mediators  should  protect  the  confidentiality  of  private  communications 
with  any  of  the  participants. 

5.  Facilitators  or  mediators  should  gain  the  agreement  of  all  participants  to  the  ground  rules 
for  the  process  and  to  any  subsequent  modification  to  them.  Once  ground  rules  have  been 
mutually  agreed  upon,  facilitators  or  mediators  should  enforce  them  impartially. 

6.  Facilitators  or  mediators  should  address  situations  where  it  appears  that  any  participant 
is  not  acting  in  good  faith. 

7.  Facilitators  or  mediators  should  not  be  inhibited  by  any  attempt  of  the  sponsoring  or 
funding  agency  to  control  the  process  through  them,  such  as  inhibiting  their  ability  to 
communicate  or  manage  communications  with  other  participants.  As  a  last  resort,  if  the 
matter  cannot  be  resolved  satisfactorily,  they  should  withdraw  from  the  process. 

8.  Facilitators  or  mediators  should  advise  the  parties  when,  in  their  opinion,  the  process  no 
longer  appears  to  be  meeting  its  objectives. 

9.  Facilitators  or  mediators  should  withdraw  from  the  process  if  their  continuing 
involvement  is  not  acceptable  to  the  group. 

10.  Facilitators  or  mediators  should  not  be  engaged  to  carry  out  other  kinds  of  non-neutral 
activities  for  the  sponsoring  agency  at  the  same  time  they  are  under  contract  to  facilitate  an 
agreement-seeking  process.  Facilitators  or  mediators  should  disclose  when  they  have 
continuing  or  frequent  contractual  relationships  with  one  or  more  of  the  participants. 
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THE  FEDERAL  ADVISORY  COMMITTEE  ACT,  RULES 

AND  EXECUTIVE  ORDERS:  JUDICIAL  INTERPRETATIONS 

AND  SUGGESTED  REVISIONS 


INTRODUCTION 

The  Federal  Advisory  Committee  Act  (FACA)'  was  enacted  in  1972  both  to  minimize  the  number 
of  committees  advisory  to  federal  executive  branch  oflBcers  and  agencies  and  to  open  up  the 
activities  of  the  advisory  committees.  (FACA,  §  2).  FACA  imposes  requirements  for  the 
establishment  and  termination  of  advisory  committees  and  a  set  of  open  government  procedures 
for  the  conduct  of  all  such  committees. 

Despite  its  purposes,  FACA  is  perceived  by  many  community-based,  collaborative  groups  and 
some  federal  agencies  as  an  obstacle  to  1)  efforts  by  the  groups  to  meet  regularly  with  agency 
representatives  and  to  have  a  voice  in  agency  decisions  and  2)  effons  by  federal  agencies  to  seek 
advice  from  groups  outside  the  agency.  The  Natural  Resources  Law  Center  is  examining  the 
possibility  of  modifying  FACA  or  the  FACA  rules  with  the  twin  goals  of  making  the  law  more 
workable  and  maintaining  its  core  protections. 


REQUIREMENTS  OF  THE  FEDERAL  ADVISORY  COMMITTEE  ACT 

FACA  applies  to  advisory  committees  established  by  federal  statute  or  reorganization  plan, 
established  or  utilized  by  the  President,  or  established  or  utilized  by  one  or  more  federal  agencies. 
In  this  anicle,  only  advisory  committees  established  or  utilized  by  federal  agencies  will  be 
discussed.  It  is  important  to  note  that  FACA  applies  to  advisory  committees  whether  they  are 
"established  by"  a  federal  agency  or  established  by  someone  else  but  "utilized  by"  the  federal 
agency  to  obtain  advice  or  recommendations.  There  are  various  statutory  exemptions,  including 
one  for  meetings  held  exclusively  between  federal  officials  and  elected  state,  local  and  tribal 
officers  or  their  designated  employees.  (2  U.S.C.A  §  1534(  b)  (West  Supp.  1996)). 

To  comply  with  FACA  an  advisory  committee  must: 

•  "[B]e  fairly  balanced  in  its  membership  in  terms  of  the  points  of  view  represented 

and  the  functions  to  be  performed...."  (FACA  §  5(b)(2),  (c)). 


'  FACA  is  found  in  5  U.S.C.A.  Appendix  2  (1996). 
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.  •  Have  a  charter  specifying  the  advisory  committee's  official  designation,  objectives, 

scope,  duties,  costs,  estimated  number  and  frequency  of  meetings  and  termination 
date.  (FACA,  §  9(c)). 

•  Have  a  designated  federal  officer  or  employee  who  is  authorized  to  adjourn  a 
meeting  and  required  to  approve  the  call  of  and  agenda  for  each  meeting  and  to 
attend  each  meeting.  (FACA,  §  10(e),  (f)). 

•  Publish  notice  of  meetings  in  the  Federal  Register.  (FACA,  §  10(a)(2)). 

•  Hold  open  meetings.  (FACA,  §  10(a)(1)). 

•  Permit  interested  persons  to  attend,  appear  before  or  file  statements  with  the 
committee.  (FACA,  §  10(a)(3)). 

•  Make  committee  records  available  for  public  inspeaion  and  copying.  (FACA, 

§  10(b)). 

•  Keep  detailed  minutes  of  each  meeting.  (FACA,  §  10(c)). 

This  comprehensive  set  of  requirements  applies  to  advisory  committees  "established  by"  or 
"utilized  by"  a  federal  agency.  In  addition,  an  advisory  committee  that  fails  in  the  "established  by" 
category  may  be  established  by  the  agency  head  only  after  consuhation  with  the  head  of  the 
General  Services  Administration  and  determination  by  notice  published  in  the  Federal  Register 
that  the  committee  is  in  the  public  interest  in  connection  with  the  lawful  duties  of  the  agency. 
(FACA,  §  9(b)).  Executive  Order  No.  12838,  issued  February  10,  1993,  provides  that  new 
advisory  committees  shall  not  be  created  unless  the  agency  head  "finds  that  compelling 
circumstances  necessitate  creation  of  ...a  committee"  and  approval  is  received  fi"om  the  Director 
of  the  Office  of  Management  and  Budget.  The  order  further  provides  that  "[sjuch  approval  shall 
be  granted  only  sparingly  and  only  if  compelled  by  considerations  of  national  security,  health  or 
safety,  or  similar  national  interests."  (Executive  Order  12838,  58  Fed  Reg.  8207  0993), 
reprinted m  5  U.S.C.A.  app.  2  §  14  (1996)). 


ADVISORY  COMMITTEES  "UTILIZED  BY"  FEDERAL  AGENCIES: 
UNINTENDED  CONSEQUENCES? 

The  application  of  FACA  to  advisory  committees  "utilized  by"  a  federal  agency  is  extremely 
problematic.  FACA  has  been  interpreted  to  apply  to  watershed  and  forestry  community-based, 
collaborative  groups.  In  other  words,  in  some  cases  such  groups  have  been  considered  to  be 
advisory  groups  "utilized  by"  a  federal  agency. 

The  classification  of  community-based,  collaborative  groups  as  groups  "utilized  by"'  a  federal 
agency  and  therefore  subject  to  FACA  requirements  stems  from  the  definition  of  "utilized"  in  the 
FACA  rules.  The  definition  in  the  niles  is  necessary  because  the  statute  neither  defines  "utilized" 
nor  sheds  any  other  light  on  the  meaning  of  the  term.  Under  the  FACA  rules,  a  committee  is 
"utilized"  if  it  is  a  "committee  or  other  group  composed  in  whole  or  in  part  of  other  than  full-time 
officers  or  employees  of  the  Federal  Government  with  an  established  existence  outside  the  agency 
seeking  its  advice  which  the  ...  agency  official(s)  adopts,  such  as  through  institutional 


arrangements,  as  2i  preferred  source  from  which  to  obtain  advice  or  recommendations  on  a 
specific  issue  or  policy  within  the  scope  of  his  or  her  responsibilities  in  the  same  manner  as  that 
individual  would  obtain  advice  or  recommendations  from  an  established  advisory  committee." 
(41  C.F.R.  §  101-6.1003  (1996)(emphasis  added)). 

It  is  important  to  note  that  the  definition  centers  on  the  amount  of  influence  a  group  must  have 
over  a  federal  agency  to  make  it  subject  to  FACA  under  the  "utilized  by"  category.  As  construed 
in  the  definition,  FACA's  intent  is  to  assure  that  no  outside  group  becomes  a  preferred  source  of 
advice  for  a  federal  agency  unless  the  group  is  in  effect  federalized  by  complying  with  FACA  and 
therefore  having  a  charter  filed  with  the  agency  head,  a  designated  federal  official,  notices  of  the 
meetings  filed  in  the  federal  register,  and  so  forth.  That  interpretation  creates  a  major  dilemma  for 
community-based  collaborative  groups.  As  independent  groups,  they  have  no  interest  in 
complying  with  all  of  FACA's  procedural  requirements.  They  want  to  maintain  their 
independence  and  flexibility.  On  the  other  hand,  community-based  groups  often  seek  a  close 
relationship  with  the  federal  agencies  they  are  trying  to  influence.  Such  groups  generally  have  a 
broad  membership  representing  various  interest  groups  in  the  community  and  typically  operate  on 
a  consensus  basis.  Naturally,  such  groups  seek  to  gather  the  views  of  their  members,  forge  a 
consensus  where  possible  and  strongly  influence  a  federal  agency's  decision  on  a  given  matter. 
Such  groups  may  want  federal  representatives  to  participate  in  their  meetings  either  as  full-fledged 
members  or  in  an  advisory  capacity.  In  effect,  the  community-based,  collaborative  group  may 
seek  to  become  a  preferred  source  of  advice  on  a  given  set  of  issues. 

The  definition's  emphasis  on  the  amount  of  influence  a  group  may  have  over  a  federal  agency 
before  becoming  subject  to  FACA  is  reflected  in  federal  agency  guidance  on  compKnng  with 
FACA.  For  example,  Forest  Service  guidance  urges  employees  to  assure  there  is  sufficient 
separation  between  the  Forest  Service  and  outside  groups  seeking  to  influence  the  Forest  Service. 
That  guidance  repeats  the  stricture  not  to  "let  any  group  become  a  preferred  source  for  advice." 
(Memo  from  Jack  Ward  Thomas,  Chief,  Forest  Service,  to  All  Employees,  October  2,  1995). 

For  fear  of  violating  FACA,  some  federal  personnel  have  been  reticent  to  panicipate  in 
community-based,  collaborative  groups.  They  are  concerned  that  participation  in  such  a  group 
may  make  an  agency  decision  subject  to  a  legal  challenge  under  FACA.  Thus,  FACA  is  generally 
seen  by  those  groups  as  a  substantial  obstacle  to  their  attempts  to  collaborate  with  federal 
officials.  Some  community  representatives  go  so  far  as  to  suggest  that  FACA  has  become  an 
excuse  for  federal  agencies  to  refrain  from  participating  in  community-based  groups.  Many 
federal  officials  share  the  view  that  FACA  is  an  obstacle  to  collaborative  efforts.  Some  are  simply 
ignoring  FACA  guidance  and  continuing  to  participate  in  community-based,  collaborative  groups. 
In  general,  FACA  has  created  an  atmosphere  of  uncertainty  about  collaboration  among  federal 
officials  and  community-based  groups. 

There  is  a  pathway  out  of  the  dilemma  created  by  the  FACA  rules  and  agency  guidance.  For 
unknown  reasons,  many  discussions  of  FACA,  the  FACA  rules  and  agency  guidance  fail  to  give 
full  recognition  to  a  series  of  court  decisions  addressing  the  meaning  of  "utilized."  Since  the 


seminal  opinion  is  a  Supreme  Court  decision,  it  supersedes  any  other  interpretations  of  "utilized," 
including  the  definition  in  the  FACA  rules.  In  the  Supreme  Court  decision.  Public  Citizen  v. 
United  States  Department  of  Justice,  (491  U.S.  440,  109  S.Ct.  2558  (1989)),  issued  after  the 
adoption  of  the  FACA  rules,  the  Supreme  Court  expressly  rejected  a  literal  reading  of  the  term 
"utilized"  because  "[a]  literalistic  reading... would  catch  far  more  groups  and  consulting 
arrangements  than  Congress  could  conceivably  have  intended."  (491  U.S.  at  464,  109  S.Ct.  at 
2572).  After  reviewing  the  legislative  history  of  FACA,  the  Court  concluded  that  Congress 
intended  to  encompass  within  the  phrase  "utilized  by"  only  groups  "organized  by,  or  closely  tied 
to,  the  Federal  Government,  and  thus  enjoying  quasi-public  status."  (491  U.S.  at  461,  109  S.Ct. 
at  2570).  The  National  Academy  of  Sciences  is  cited  as  an  example  of  the  type  of  group  intended 
to  be  covered  by  "utilized  by."  (491  U.S.  at  462,  109  S.Ct.  at  2571). 

Three  decisions  of  the  Court  of  Appeals  for  the  District  of  Columbia  interpreting  Public  Citizen 
provide  fiirther  guidance.  In  Washington  Legal  Foundation  v.  United  States  Seiitencing 
Commission,  (17  F.3d  1446  (D.C.  Cir.  1994)},  the  court  explained  that  "utilized"  is  "a  stringent 
standard,  denoting  something  along  the  lines  of  actual  management  or  control  of  the  advisory 
committee."  (17  F.3d  at  1450).  And  the  court  expressly  noted  that  "influence  [by  an  agency  over 
an  advisory  group]  is  not  control."  (17  F.3d  at  1451).  Thus,  in  determining  whether  a  group  is 
subject  to  FACA,  this  decision  looks  not  to  the  amount  of  influence  the  group  has  over  the 
agency  but  rather  to  the  "quantum  of  control  an  agency  ...[has]  over  an  advison-  committee...." 
(17  F.Sd  at  1450).  Before  it  can  be  said  that  an  agency  utilizes  a  group  as  an  advisory  group,  that 
quantum  of  control  must  make  the  group  "so  'closely  tied'  to  an  agency  as  to  be  "amenable  to 
strict  management  by  agency  officials'."  (Tood  Chemical  News  v.  Young.  900  F.2d  328,  333 
(quoting  Public  Citizen,  491  U.S.  at  457,  458,  461  109  S.Ct.  at  2568,  2570)).  In  :he  most  recent 
of  the  three  D.C.  Coun  of  Appeals  decisions.  Animal  Legal  Defense  Fund  v.  Shaiala,  104  F.3d 
424  (1997),  the  court  explained  that  its  two  preceding  opinions  "extended  slightly  ...the  meaning 
of  a  'utilized  advisory  committee'"  provided  by  the  Supreme  Coun  m  Public  Citizen.  The 
Supreme  Court's  opinion  could  be  construed  to  hold  that  an  advisory  committee  must  have  a 
quasi-public  character  in  order  to  fall  within  the  ambit  of  a  "utilized  by"  comminee.  The  DC. 
Circuit  cases  recognize  that  if  "a  government  agency  actually  took  over  the  management  of  [a 
purely  private  committee],  it  would  be  brought  under  FACA."  (104  F,3d  at  430).    Thus,  those 
cases  establish  a  second  test,  a  strict  management  or  control  test,  for  whether  an  advisory 
committee  utilized  by  a  federal  agency  is  subject  to  FACA. 

Public  Citizen  and  its  progeny  indicate  the  courts  will  determine  that  advice  fi"om  an 
independently  established  group  triggers  FACA  only  if  a  federal  agency  exercises  extensive 
control  over  the  group.  In  determining  whether  the  quantum  of  control  an  agency  has  over  a 
group  is  sufficient  to  implicate  FACA,  couns  will  look  to  "such  factors  as  whether:  (i)  the  agency 
appoints  members  to  the  group;  (ii)  the  group  receives  agency  funding;  (iii)  the  agency  sets  the 
group's  agenda;  and  (iv)  the  group  answers  directly  to  the  agency."  (Steven  P.  Croley,  Practical 
Guidance  on  the  Applicability  of  the  Federal  Advisory  Committee  Act,  10  Admin.  L.J.  Ill,  156 
(1996)).  Just  which  combinations  of  the  listed  elements  will  provide  sufficient  indicia  of  control 
to  trigger  FACA  remains  to  be  litigated.  However,  it  is  clear  fi-om  Washington  Legal  Foundation 


V.  United  States  Sentencing  Commission  that  agency  membership  on  an  advisory  group,  leading 
to  "significant  influence  on  . . .  [the]  deliberations  and  on  the  ensuing  recommendations"  is  not 
sufficient  control  to  bring  FACA  into  play.  (17  F.3d  1447,  1451).  In  that  case,  the  advisory 
group  at  issue  included  two  members  of  a  federal  agency,  but  that  federal  membership  was 
deemed  insufficient' to  trigger  FACA. 

The  narrow  definition  of  "utilized"  provided  by  the  courts  clearly  excludes  most,  if  not  all, 
collaborative,  communit\'-based  groups  fi-om  the  "utilized  by"  category.  Such  groups  are  under 
the  management  and  control  of  their  own  boards,  not  under  the  management  and  control  of  a 
federal  agency,  even  if  the  agency  is  a  fiiU  participant  in  the  group.  What  if  the  group  also 
receives  part  of  its  fiinding  fi-om  one  or  more  agencies?  The  courts  have  not  yet  dealt  with  that 
exact  set  of  facts  but  since  Public  Citizen  they  seem  predisposed  to  find  that  the  "utilized  by" 
branch  of  FACA  does  not  apply  to  independent  groups.  Only  if  the  funding  guarantees  a 
significant  quantum  of  control  over  the  group  would  the  courts  be  likely  to  find  that  FACA 
applies. 

The  court  decisions  open  various  avenues  for  trying  to  clarify  for  agencies,  and  those  seeking  to 
influence  them,  the  narrow  scope  of  the  "utilized  by"  category.  One  approach  would  be  to  seek 
to  insert  into  the  FACA  statute  a  definition  of  "utilized"  that  is  based  on  the  coun  decisions. 
Another  would  be  to  approach  the  General  Services  Administration,  the  agency  responsible  for 
administration  of  FACA,  with  the  suggestion  that  the  definition  of  "utilized"  in  the  FACA  rules  be 
modified  to  comport  •with  the  court  decisions.  Interested  groups  could  also  work  with  agency 
personnel  to  explain  the  narrow  scope  of  the  "utilized  by"  category  of  advisor.'  groups. 

The  conclusion  that  community-based,  collaborative  groups  are  not  subject  to  FACA  will  be 
unsettling  to  some  groups.  National  interest  groups  who  do  not  have  the  resources  to  participate 
in  all  such  groups  may  be  among  those  who  dispute  the  conclusion.  Some  national  environmental 
groups  have  expressed  concern  that  community-based,  collaborative  groups  reach  lowest 
common  denominator  decisions  and  provide  an  avenue  for  industry  to  evade  federal 
environmental  laws.  Thus,  some  national  interest  groups  have  a  strong  interest  in  seeing  that 
meetings  of  community-based,  collaborative  groups  that  involve  federal  officials  at  a  minimum, 
are  properly  noticed,  are  open  to  the  public,  include  a  period  for  public  comment  and  are  regularly 
reported  in  minutes.  In  order  to  address  this  concern,  it  may  be  appropriate  to  require  federal 
agencies,  before  agreeing  to  participate  in  community-based,  collaborative  groups,  to  ascertain 
that  such  requirements  are  met. 


ADVISORY  COMMITTEES  "ESTABLISHED  BY"  FEDERAL  AGENCIES: 
BETWEEN  A  ROCK  AND  A  HARD  PLACE 

The  application  of  FACA  to  advisory  committees  "established  by"  a  federal  agency  is  also 
problematic.  FACA,  Executive  Order  No.  12838  and  agency  guidance  fi-om  the  Clinton 
Administration  put  federal  executive  agencies  between  a  rock  and  a  hard  place.  On  the  one  hand. 


the  Clinton  Administration  has  mandated  enhanced  collaboration  with  stakeholders.  On  the  other, 
FACA  and  Executive  Order  No.  12838  establish  cumbersome  procedures  and  strict  standards  for 
the  establishment  of  advisory  committees.  They  centralize  the  decision  whether  to  establish  an 
advisory  committee  in  the  agency  head  and  the  head  of  0MB.  Executive  Order  No.  12838, 
requiring  compelling  considerations  of  national  security,  health  or  safety,  or  similar  national 
interests  before  a  new  advisory  committee  may  be  created,  sets  the  bar  extraordinarily  high  for  the 
establishment  of  new  committees. 

Given  the  conflicting  and  cumbersome  mandates  of  FACA,  Executive  Order  No.  12838  and  the 
guidance  from  the  Clinton  Administration,  it  should  come  as  no  surprise  that  many  agency 
advisory  committees  are  established  without  complying  with  FACA  and  Executive  Order  No. 
12838.  National,  regional  and  local  offices  simply  establish  the  committees,  utilize  their  advice  in 
decision  making  and  disband  them  when  the  decision  making  process  is  complete.  No  charter,  no 
OMB  approval,  no  federal  register  notices,  no  designated  federal  ofificers.  And  they  may  or  may 
not  comply  with  the  long  list  of  additional  procedural  requirements. 

In  an  era  when  we  recognize  that  centralized  decision  making  tends  to  increase  the  length  of  time 
a  decision  takes  without  necessarily  enhancing  the  Avisdom  of  the  decision,  it  seems  appropriate  to 
modify  both  FACA  and  Executive  Order  No.  12838  to  foster  decentralization  of  the  decision 
whether  to  establish  an  advisory  committee  to  the  appropriate  level  of  government.  Agency  heads 
should  be  able  to  establish  national  advisory  committees  without  approval  of  the  head  of  GSA  or 
the  head  of  OMB.  Agency  regional  directors  should  be  able  to  establish  regional  and  local 
advisory  committees.  Notice  of  establishment  of  the  committees  should  be  in  the  Federal  Register 
with  a  provision  for  getting  on  a  mailing  list  for  notices  of  meetings.  Individual  meeting  notices 
should  not  be  required  to  be  published  in  the  Federal  Register.  Rather,  they  should  be  sent  to  a 
list  of  potentially  interested  parties  established  by  the  agency  and  to  all  parties  requesting  notices 
of  the  meetings.  This  notice  mechanism,  rather  than  reliance  on  the  Federal  Register,  should 
increase  the  likelihood  that  affected  parties  will  actually  receive  timely  notice  of  advisory 
committee  meetings. 

The  extraordinarily  high  standard  in  Executive  Order  No.  12838  for  establishment  of  advisory 
committees  should  be  removed.  The  FACA  standard,  requiring  advisory  committees  to  be  in  the 
public  interest  in  connection  with  lawful  duties  of  the  agency,  appropriately  leaves  to  agency 
personnel  the  decision  whether  an  advisory  committee  is  needed. 

This  set  of  modifications  would  make  it  easier  for  agencies  to  comply  with  FACA  and,  therefore, 
enhance  the  likelihood  of  compliance.  However,  the  modifications  retain  the  core  protections  for 
open  decision  making  established  by  FACA. 


SUMMARY 

With  respect  to  community-based,  collaborative  groups,  this  anicie  concludes  that  they  are 
generally  not  subject  to  FACA.  Only  if  such  a  group  were  so  closely  tied  to  a  federal  agency  as  to 
be  subject  to  strict  management  or  control  by  the  agency  would  it  fall  within  the  "utilized  by" 
category  of  advisory  groups  and,  therefore,  be  required  to  comply  with  FACA's  procedural 
strictures.  With  respect  to  advisory  groups  established  by  federal  agencies,  this  article 
recommends  that  the  authority  to  establish  the  groups  be  decentralized.  Additionally,  the  article 
recommends  that  the  extraordinarily  high  standard  for  establishing  advisory  groups  set  forth  m 
Executive  Order  No.  12838  ("only  if  compelled  by  considerations  of  national  security,  health  or 
safety,  or  similar  national  interests")  be  removed.  Decentralization  and  removal  of  the  high 
standard  would  return  to  the  appropriate  level  of  government  flexibility  to  establish  advisory 
groups  when  they  are  needed  to  carry  out  the  duties  of  the  agency. 
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